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1907. e contested in which the deerec is mado otherwise than by
Rawsmsava  consent of, or in default of appearance by the defendant.
v ) .
Har The condition therefore on which the Small Cause Court can
Dawoow.

interfere under section 38 does not arise on a proceeding under
Chapter VII. It may be that this leads to inconvenience, and
the language of section 36 suggests that this consequence was
not contemplated ; that however does not justify & departure
from the plain words of the Act. If the defeet cally for a
remedy, it must be otherwise than by s decision by the Court.
For these reasons we hold that the ¥ull Court rightly decided it
had no jurisdiction, and the rule mu:'at therefore be discharged
with costs,

Rule descharged.
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APPELLATE CIVIL.

Before Mp, Justice Baity and Mpr, Justice Pratt

1907, RASHID KARMALLL anp Anormer (DeppNpANts-ArpLLLANTY),
January 23, Arpricants, 9 SHERBANOO (Pramvriry-Rusponpeyt), Orroyeye®

Malomedan Loww~~Divorcem— Marz-ulsinaut—Death-bed 1llness, tests
Jor determining.
The teits to determine whether illness is to be vegardedas death-hed illncss
(Marz-ul-maut) under Mahomedan Law aye -
(1) Proximato danger of death so that there is » preponderance of Khauf or
apprehension that at the given time death must he wore probable than life.

(2) There must be some degree of bub;;eetne apprehension of dvath in the
mind of the siek pexsona

(3) There must bo external indjeia chief among which would bo the inability

to attend to ordinary avocations.
Sarabai v. Rabiabai ) followed.

-«

Areran sgainst the decision of S, Turner, Assxat&nt Judge of
Hxs Britannic Majesty’s Court for Zanzibar, at Zanzibar,

% Firt Appaal Ko, 54 of 1804,
(1) (1905) 30 Bom. 5371 .

*
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The facts are stated in the report of the case contained in
I L. R. 29 Bom. 85.

Rashid Karmali, the appellant therein, presented a petition to
review that Judgment. The petition was heard by Russell and

Chandavarkar, JJ., and their Lordships in granting the petition-

delivered the following interlocutory Judgment :

“In this case we are compelled to make the rule for a review
absolute. It appears that it was under a mistaken view of the
lnw that this specific issue was not insisted upon by the defend-

ant, and under the circumstances we have no other alternative

but to make the rule absolute. The defendants must pay to the
plaintiff any costs incurred by her in the appeal or in the review
and must furnish security for her further costs to the extent of
Rs. 1,000 to be justified in this Court. The further hearing to
be confined to the issue whether the plaintiff was divorced by the
deceased or not and the evidence to be sent here.

“The issue will be whether or not the respondent was legally
divorced betore the death of her husband Narsu Karmali, The
evidence and finding on that issue to be recorded and sent to

this Court W1thm six months, The question as to Court-fees to
stand over.”

. Upon this issue the finding of the lower Court was in the
negative,

The cage came up for final disposal.

Robertson with Soralfi and Jehangir, and 8. V. Bhandarkar,
V. G. Deshpande and M. M. Karbhari, for the appellants.

The respondent did not appear.

Barry, J.:—In this case it lay on the appellant o establish
affirmatively that the divorce was valid under the Mahomedan
"Law. The Judge who tried the case, decided it on an apprecia~
tion of evidence which we do not feel it necessary to discuss.
For it appears to us that the falak was ineffectual in this parti-
cular instance to deprive the wife of her vight to inherit, even
if the evidence of witnesses to the géremony be accepted as credi-
ble. The Judge observed that the requirements of Mahomedan
Law are so vague and undefined ¢ﬁhafo he does not. feel justified in
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1907, ‘saying that Nasrula was suftering from a death-bed illness ab the

Rasurp time of the first falak. The most recent decision which deals with
Suemmavoo,  the essentials or the Mare-ul-maut affecting a falak ova gift, is that
of Surabai v. Rabiabas,® which follows the case of Falima Bibee v.

Alamad Baksh® Three tests arc there laid down as to whether

illness is to be regarded as death-bed illness. The first condition

18 e

(1) “Proximate danger of death so that there is a preponderance
of Khanf or apprehension that at the given time death must be
more probable than life”.

In this case so far as the deccased himself was concerned we
have the fact that he had already executed his will and trans-
ferred the whole of his property to his brother, cvidently in
anticipation of near death and we have further tho evidence of
the doctor who attended the deceased, that the discase was in-
curable and that the deceased was sent away from the hospital,
because it was useless for him to remain there any longer. He
was dying of consumption and it is not suggested that he ever
rallied to the date of his death. He was in bed in the hospital at -

- the time of the fitst fulak. He was also in bed ab the time of the
second falak, and from the letters written by Mr. Laskari, pur-
porting to be on his behalf, it would appear that he was unable
during the interval to go abroad on the most urgent occa-
sions.

Secondly, “there must be some degree of subjective apprehen-
sion of death in the mind of the' sick person,” ‘

This we have already discussed with reforence to the firs
question and we find that the apprehension wus not merely con-
tined to medical attendants or friends Dbut extended to the
deceased person himself, 4

Thirdly, “there must be external indicia, chief among which
would be the inability to attend to ordinary avocabions.”

The deceased was confined to his bed and it was found that e
was unable to attend to, his business or go about the ordinary
affairs of life until the date of his death, which followed in four

1) (1905) 80 Bowm, 537, () (1903) 81 Cal, 819,
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or five months from the date of the first telak, and within the

period of iddat or three months reckoned from the second
talak.

‘ In these circumstances we hold that as the death was within
the year, the widow was not deprived of the right to inherit,

We aceordingly confirm the decree of the lower Court and
dismigs the appeal,

Deeree confivimede
R. R

APPELLATE CIVIL,

Befare Siv Lwwrence Jenkins, K.C.LE., Chicf Justice,
and My. Justice Deamais

RAMCHANDRA BALLAL GOGTE (oriaiNar DEFENDANT 2), APPELLANT,
v DATTATRAYA VISIING PRABHU AXD OTHERS (ORIGINAT, PLAINTIFFS
AND DegExpant 1), REspoNpENTSH

Khoti Settlement det (Bom. deb I of 1880), sub-scciion § of section 3,
seclians 9 and 10 D—Privileged occupant— Dharelari, quasi-Dharekari;
Oceupanoy tonant—Transfer of Land to another on sale—~Not a resignation
80 as to be at the disposal of the K}wt

# Second Appeal No. 70 of 1905,

() Sub-sechion b of section 3 and scetions 9 and 10 of the Khoti Sebilement Aet
(Bom, Act I of 1880) :—

8. In this Act, unless there be something repugunant in the subject or context,

(1) % E'd ES ¥ £
(g) B A% w * *
(3) C i # # *
&) * . *

(8) “ privileged occupant® means:
(@) a dhavekariy or
() a gquasi-dhavekari, or
(¢) an occupancy tenants

9. The rights of Khots, dharekaris and qmsx-d]mekmxs shall be heritable and
transferable,

Ocenpancy tenants' rights shall be heritable, but shall nob be otherwise tmnsfera.b]e,
unless in any case the tenant proves that such vight of txansfer has heen exercxsed‘m
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