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to which we were referred to show that this foreshore or any 1905
part of it is a market is too indefinite as to place, fime and ® Eyerzon
circumstance to show that the Chaupdti foreshore is in whole or
in part a market place.

Pu
Dupsooearn

I also coneur in the view that in applying the provisions of
section 410 of the City of Bombay Municipal Act, the decision
whether the Chaupdti foreshore bebtween high and low water-
mark is within the City of Bombay is governed by the definition of
“City of Bombay ”’ econtained in the Bombay General Clauses
Act and not by certain provisions of the City of Bombay Municipal
Act which divide “the City ¥ into wards for electoral purposes,
On this view of the case the accused has committed an offence
pugishable under the section cited, but the prosecution being
avowedly instituted merely as a test case, a nominal fine is
suflicicnt,
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e SECROTARY or STATE vor INDIA v COUNCIL (ortervan Prarve-  ~ /e’ 10
178), ArpiinsT, o VAMANRAV NARAVAN OHIPLUNKAL axp
OTHERS (OR.GINAL DEFENDANTS), NESPONDENTS.

Cantorsnent property—Grant—Notice of resumption— Offer of compensation—
Cundition precedent—Notics to one of three executors—~Joing occupants.

A certain plot known as No. 1, Queen's Gardens, situate within the limits of
the Poona Cantonment, was in the yenr 1862 granted by the Commander-in-
Chief of the Bombay Army to one Edaljl Nasarvanji Colabavala under the ferms
of a General Order, dated the 31st July 1856, The 14th clauso of the said
General Order was in these terms :—

% Pe.mission to oceupy such ground in o military contonment confers no pro-
prietury right, it continues the property of the State.

“ 1t is resmmalhle ab the pleasure of Government, but

“Tn all practicable casos one month’s notice of resumption will be given, and

“ The value of the buildings which may have been erscted thereon, as esti-
matel by a committes, will be paid to the owner.”

* Appeal No, 27 of 1905,
B 12204
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After the grant the grantee erected a bungalow on the plot and in the year
1874 sold the bungalow and all his interest in the land to Hari Ravji Chiplunkar
who died in the year 1896 leaving a will under which he appointed defend-
ants 1—3 as executors.

On the 19th October 1903 the Military authorities gave to defendant 1a
notics requiring him to deliver possession of the land to the Cantonment
Magistiate on the lst December following. The motice further stated that
Government was prepared to pay defendant 1 Rs. 15,500 as compensation £or all
the buildings standing on the land, or if the defendant disputed the said amount,
then sueh amount as may be determined by & Committee of Arbitration and that
on defendant’s failure to comply with ths ferms of the notice a suit in ejectment
would be filed. The defendants having failed to comply with the notice, the
Seeretary of State for India in Couneil brought the present suit in the year 1904
to recover possession of the land claiming that “ there is a right of resumption
which is presently exercisable.”

Dofendants 1—3 denied the right and contended that the notice of resumyp-
tion was nob proper, and that the plaintiff had no right fo resume the value of
the buildings being not estimated by a committee.

Defondant 4, who was a lessee of defendants 1—3, expressed his willingness to
abide by the orders of the Court as to giving up possession,

The Judge having dismissed the suit an the ground that the notice to give up
Ppossession was not proper and was not given to the proper parties, the plaintift
anppealed.

Held, reversing the decvee thab the General Order. stated in terms ag clear as
possible that no proprietary right was conferred by reason of a permission to
ocoupy the ground which alone was granted, and that the g ground continued the
property of the State and was resumable at the pleusure of Grovexnment.

Held further, that the notice of resum ption was not a condition precedent to
the right of resumption, Even assuming that notice was a condition precedent,
that provision had been satisfied by giving notice to one of the three execeutors
who were joint occupmhs The provision as to notice was nothing more than a
statement of what will be done, when practieable, for the purpose of saving
the oecupant from such inconvenience as an immediate resumption might
involve.

Held further, thal though the value of the buildings erected had not beon
estimated by a comuwmittes, it was noba condition precedent to resumptios,
though, no doubt, the right to that payment would arise on resumption,

Secretary of State v. Jagan Prasad® distingunished.

APPEAL against the decision of A. Lueas, District Judge of
Poona, in original suit No. 10 of 1904 brought by the Secretary
of State for India in Council to recover possession of cerbain land,
stbuate within the limits of the Poona Cantonment.

() (1884) G All, 148.
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On the 1st November 1862 one Edalji Nasarvanji Colabavala 1945,

having applied to the Military authorities for permission to¥ “Seenprany
occupy a certain piece of land, situate within the limits of the % S:.D,Am
Poona Cantonment, for the purpose of erecting a dwelling house = VAMA¥RAT.
and oub-houses, the Commander-in-Chief of the Bombay Army
sanctioned the grant of a plot, which was then known as No. 27,
Stafl’ Lines, and subsequently as No. 2, Bund Lines, and latterly
as No. 1, Queen’s Qardens, The grant was made on the 1lth
December 1862 under Government Separate General Order of the
3lst July 1856, which ¢uter alia provided as follows :—

tto—An application must be made to the Officer Communding the Station in
form A for unoccupied ground to he built npon within Cantonment limits.

b.—~When no objecfion occurs, tho applieation is to be forwarded to the
Commander-in-Chief who, if ke approves, will submit it for the orders of
Government.

c—Permission to occupy such ground in a Military Cantonment confers no
proprietary right, it conbinues the property of the State.

. —Tt is resumable ab the pleasure of Government, but

e.~1In all practicable cases one month’s notice of resumption will be given,
ind.

f—Thg value of the buildings which may have beemn ervected thereon as
estimated by o committee will be payable to the owner.

g-—~Committees of Arbitration under this order ave tohe composed of 5 officers
having no interest in the subject of reference specially selected for their judg-
ment and experience and when practicable of not less than 10 years’ standing,
the owner being ealled in and allowed to name one member (if o Military Officer
at the station).

h.~—The value of buildings for compensation is to he determined as nearly as
possible aceording to their actual value at thoe time. The value fixed being as
nearly as can be aseertuined the cost of constructing at the time being, a similar
building.

The said plot was, thereupon, occupied by the said Edalj
Nasarvanji Colabavala who erected a bungalow thereon. In the
year 1874 the grantee sold the said bungalow and plot of
ovound to Hari Ravji Chiplankar and the sale was sanctioned by
the Major General Commanding the Poona Brigade in accordance
with the Contonment Regulations. The said Hari Ravji died
in March 1896 having left a will under which he appointed
Vamanray Narayan Chiplunkar, Balvantrav Hari Chiptunkar
and Ganpatrao alias Ganpatgir Bholagir, defendants 1, 2 and 8,
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as executors and they eontinued in poss s:on of the Lungalow
nnd the plot.

On the 19th October 1903 the Deputy Adjutant-General,
Bombay Command, under the direction of the Government of
Bombay, gave on behalf of Government a notice to the executor
Vamanrav Narayan Chiplunkar, defendant 1, requiring him on
the 1st December following to quit and deliver up to the Can-
tonment Magistrate, Poona, possession of the said plot of ground
and intimating that Government was prepared to pay him the
sum of Rs. 15,500 as the valuo of all the buildings standing on
the said plot, or if he disputed the said amount then such
amount as might be determined by a Committee of Arbitration
which would be constituted as provided in Chapter XX of the
Cantonment Code, 1893, and that on defendant’s failure to

* comply with the terms of the notice, a suit in ejectment would be

filed. On the 28th November 1993 the Cantonment Magistrate,
Poona, wrote to Vamanvav Narayan Chiplunkar, defendant 1, a
memo stating that the latter should arrange to deliver charge of |
the premises on the 1st December, In reply to the said memo
Vamwanrav Narayan Chiplunkar informed the Cantonment
Magistrate that he would not give up possession and that in case
a suit in cjectwent be instituted againgt him, he would defend
the same.

The plaintiff, therefore, brought the present suit in the
year 1004 alleging that the cause of action arose on the Ist
December 1903 and that the defendants held the land on Military
ov Cantonment tenure under which the holder had no right of
ownership over the ground, but merely a right of occupancy and
the land was resumable ab the pleasure of Giovernment, compen-
sation being given for any huildings standing upon it ab the time
of yesumption. The plaintiff prayed that the defendants might
be decreed to deliver up quiet and peaccable possession of the
said plot of ground to the plaintiff and that the defendants or
some of them might be decreed to pay t5 the plaintift his costs
of the suib. The suit was valued at Rs. 46,000,

Defendant 1, Vamanray Narayan Chiplunkar, answored fuler
alia thab he did.nob admit that the plob in suit was acquired ov

'leltl by Oolabavala under the kind of “tenure” deseribed by
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the plaintiff, nor had the defendant any kuowledge of any sueh
tenure as was described in the plaint as ¢ Military or Cantonment
tenure,” that he did not admit that the plot was granted with any
such reservation of the right of resumption in favour of Govern-
ment, that he had no knowledge of the Cantonment Regulations
referred to in the plaint nor had the deceased Hari Ravji noties
of any such Regulations at the time of his purchase, nor had
Colaba vala any such notice at the time of the grant, that ths
notice of resumption was not proper, that the plaintiff virtually
asked for specific performance of an alleged unwritéen under-
taking not bebween the parties, as against the executors of Hari
Ravji, a transferee who had paid money in good faith and with-
out notice of the alleged reservation and who ;claimed under a
registered doeument acted upon by the plaintiff, who was, there-
fore, not entitled to the relief claimed under the provisions of the
Specific Relief Act ; that the plaintiff was estopped from asserting
any right to “ resume ”’ the land which thad always been held
and dealt with by defendants, Hari Ravji and his vendor, as their
absolute property free from all liability to resumption and that
in the event of the Court passing a decres ag prayed for in the
plaint, the defendant claimed Rs. 55,000 for the damage that will
be cansed to him,

Defendants 2 and 3, Balvantrav Hari Chiplunkar and Gan-
patrao alras Ganpatgir Bholagir, stated that defendant 1 was not
the managing exeeutor, the provision in Hari Raviji’s will heing
that all business should be transacted jointly and by majorsty of
votes, that notice to defendant 1 was insufficient, that no notice
was given to them, therefore,” there was no cause of action
and the plaintiff was not cntitled to claim possession and thab
neither the Cantonment Act, 1889, nor the Cantonment Code,
1892, provided for the resumption” of land and for the deter-
mination of compensation in such eases.

While the suit was proceeding defendant 2 died and his name
was struck off as the right to sue did not survive against his
heirs.

Defendant 4, Sir Dinshaw Manekji Petit, who,was lessee
under defendants 1—3, answered that he was willing to abide by
the orders of the Court s to giving up possession and prayed
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that if the plaintiff was entitled to possession, reasonable time
might be given to him to vacate.

The Judge found that the notice given by the plaintiff was not
proper and was not given to proper parties. Ie, therefore, dis-
missed the suit without recording findings on other issues. The
following ave extracts from his judgment:—

Assuming then that Mr. Colabavala took the land on these conditions (e, b, ¢,
d, &, f> g, %, moentioned above) and that his successors-in-title now hold it on the
same eonditions, it is to be determined on what terms plaintiff can claim that the
present defendants shallvacate the land.

Mz, Nicholson (Government Solicitor who appeared for the plaintiff) would
have me assume that there is no mutualiby about the arrangement Dbetweelr
plaintiff and defendants, that the plaintiff can put an end to the ocenpation ab
any time at his will and pleasure and that the question of compensation is a’
matter to be settled afterwards and is guite distinet from plaintiff’s right to
resume the land. This, as a Court of equity, I cannot allow to be a corrcet
statement of the case. I must hold that the consideration for plaintiff allowing
defendants to build on the land was that they should erect upon it a bungalow
suitable for occupation by British Officers and should become liable to the rules
in force within Cantonment limits many of which are of an irlksome nature.
Mr, Nicholson is unable to point out to me what is the nature of defendants’
agreement with Ctovernment if it is not a contract pure and simple. I therefore
decide that plaintiff and defendant are parties to a contract. Such being the
case, in my opinion, it follows that before Lie can evict defendants plaintiff must

(1) if practicable give 1 month’s notice of resumption, and

(2) pay or at all events show his willingness to pay eompensation fixed by a
committee constituted ag shown above and caleulated in the manner shown above.

P * b4 ® * * st

I now turn to notice (B attached to the plaint) to see how far plaintiff las
shown his willingness to compensate defendants according to the agreement
between them when he demands that defendants shall vacate the Iand.

By paragraph 1 of the notice plaintiff calls npon defendants to quit and
vacate the premises in suit on the first day of December next following, His
offer g to compensabion is contained in paragraph 2 which I will quote in full.

“ And I hereby further under direction as aforesaid give you moties that
Government offer and are prepared to pay you the swm of Rs. 15,500 as the
value of all erections now standing on the land or if you dispute the amount
of the said compensation then such amount as may be determined by a Com-
mitteo of Arbitration which shall be constituted as provided by Chapter XX
of the Cantonment Code, 1899.”

- In the eventof his not complying with the terms of this notice defendunt 1
is informed in paragraph 4 that an action in ejectment will bo filed agninst him
in the Poona District Court.
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To this notiee defendant 1 replied (vide C abtached to the plaint) # I cannot
grant the possession of No. 1, Queen’s Gardens, as desived.”’

The guestion which now arises is wus he justified in se replying ov has he by
so doing commitited a breach of his contract ¥ The nobice given to him really
amounts to the following :—

¢ Quit the land by December 1st, 1903, Toffer you Rs. 15,500 for the building,.
If you won't accept that, the amount of compensation to be paid will he fixed by
an Arbitration Committes constituted under Chapter XX of the Cantonment
Code.” Defondant 1 was, in fact, given an unconditional ovder to quit, But for
the following reasons ho is entitled to something mueh more than this.  Accord-
ing to his agreement he is entitled to have the compensationto he puid to him fivst
fixed in the manner luid down by the order of 1856 orto be given an opportunity
ofeagrecing to the compensation being so fixed. He was not given any such
opportunities but was told to quit unconditionally.

5 does nob appear how the sum of Rs, 15,500 was fixed but it is not contended
that it was fixed in the momner preseribed by the ovder of 1856, If Le did not
accepb Ra. 15,500 ho was referred to o Committee that was mever contemplated
in the agreement between him and plaintiff, Moreover a Committee appointed
under Chapter XX of the Cantonment Code has no powers to fix compensation
in a case like this. I, therefore, hold that plaintiff has neither performed nor
shown lis willingness to perform the promises made by him!to the defendants
and that until he has done this he has no eause of action against’ defendants for
breach of contract by refusing to vacate the land as required by the mnotice to
defendant 1.

Apart from the purely legal aspect of the case I am of opinion that on equit-
able grounds alse plaintiff’s suit must fail. It is quite conceivable that had
defendant 1 been asked to aceept compensatiofh fixed in the manner preseribed
by the order of 1836 ho might in ovder fo avoid the trouble and expense of
litigation have accepted compsusation so fixed even though he did not adwmit
plaintif’s right to eviet him. At all events i¢ does not appear to me to be fair
that plaintiff with inexhaustible resources at eommand ishould hurry the
defendants into litigation withous complying to the letter with the conditions
of the agrcement hetween them.

The plaintiff appealed.

Seott (Advocate General) with Zae Ba,ha,dzw V. J. Eirtihar,
Government Pleader, appeared for the appellant (plaintiff) :—The
action is one in trespass against persons who hold the land under
a revocable licease, Clause 14 of the General Order of July 1856
is quite clear on the point. According to the terms of that order
the land was resumable at the pleasure of CJ‘rovermnenti and notice
to give possession was nob at all necessary, In giving the nbtice-
which is now alleged to be insufficient, we did more than we
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were bound to do by the terms of the ovder. The defendants
refused to quit, therefore, they lost all claim to the performance

ot our undertaking,
The Judge mxsundetshood the nature of our claim, He should

have held that it was a case in trespass. The defendants held
the land under permission revocable ab the will of Government
and Government having effected revocation by their notice of the
19th October 1903, the defendants became trespassers,

The determination and the payment of the amount of compen-
sation was not a eondition precedent to such vevocation. In the
case of The Secretary of State for Indie v. Jugan Prasad®, in
which the payment of compensation was held to be a condxtmn
precedent to ejectment, the Court did not diswmiss the suit, bub
passed a decres empowering the Secretary of State to eject the
defendant conditionally on his making a formal tender of the
amount of compensation fixed by a Committee of Arbitrators.
But in the present case payment of compensation is notb a con-

dition precedent to ejectment.

[JeNnKiNs, C. J.:—Will you undertake not to execute the decree

until the amount of compensation is determined ?]

Yes, we will do that.

J. P. Souza appeared for respondent 1 (defendant 1).-

G. 8. Rao (and Venkatrao Lamchandra) appsared for respon-
dent 2 (defendant 3) ;—The General Order of 1856 was not
referred to in the notice given to one of the executors. It was
put in atterwards. The grant was made to us by Government
and it was the grant of a building site, Even if the General
Order did apply to the land, the determination and payment of
compensation as provided for in it are conditions precedent to
the exercise by Government of the right of resumption. As long
as there was no offer by the plaintiff to submit to a reference to
arbitration, he could not exercise the right of resumption.

Next we eontend that the notice was bad because it was given
to only one out of the three executors. According to the will
of the deceased Hari Ravji Chiplunkar all the three exceutors or
a majority of them must join in doing an act.

1L C. Coyaji appeared for respondent 8 (defendant 4) :—We
donon contest the right of Guvernment to eject, We are the

() (1884) G Al 148,
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lessee of the bungslow under the executors and sufficient time

should be allowed to us to vacate, We should nob be saddled
with plaintift’s costs.

JENKINS, C. §,:—The Secretary of State for India in Counsil
has brought this suit to vecover possession of cantonment
property, claiming that there is a right of resumption which is
presently exercisable.

The first three defendaunts deny this right, and, in a lefter

written by the first of them on the 30th November 1908, it is”

said “I cannot grant possession of No, 1, Queen’s Gardens, s
desired. If Government ave advised, as they have hinted
previously, to sue me for gjectment, I will defend if any such
suit is instituted, and hold Government responsible for all the
cost appertaining tv such suit or suits as they or I may ba
advised to inetitube or defend.” .

The 4th defendant is a lessee under the first three defendants,
and by his written statemncnt he has expressed his willingness to
abide by the orders of the Court as to giving up possession.

The land was granted in the year 1862 to Mr. Bdalji
Nagarvaniji Colabawsalla, and it is commen ground that the grant
was made on the terms of the General Ovder of the 31st July
1856, Though this General Order was not mentioned in the

correspondence previous to the institution of the suit or in the

plaint, by common agreement the District Judge has disposed of
the case on the footing of fthe rights of the parties being
governed by that General Order,

My, BEdalji Nasarwanji Colabawalla erected a bungalow on the
land, and in 1874 he sold the bungalow and all hisinterest in the
land to Mr, Harl Ravji, The first three defendants are My, Hari
Ravji’s executors,

Now the clause of the General Order applicable to this case
is the 14th which is in these terms:— Permission to cecupy
such ground in a military cantonment confers no proprietary
right, it continues the property of the State. .

7t is resuisable ut the pleasure of Government, bub

“In all practicable cases one month’s notice of resnmption will
be given, and
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“The value of the buildings which may have been erected
thereon, as estimated by a committee, will be paid to the
owner.”

It is there stated in terms as clear as possible that no pro-
prietary right is conferred by reason of a permission to occupy
ground, and that it was only a permission to occupy ground that
was granted is apparent from KExhibit (4) to the plaint. It
is further stated with all possible clearness that the ground
continues the property of the State and is resumable at the
pleasure of the Government,

But Mr. Rao, on behalf of the first three defendants, contends
before us that in the following sentence there is that which
enables him to vesist thiselaim, He says that one month’s notice
was not given, and that the value of the buildings has not been
estimated or tendered, He says that one month’s nobice was
not given, because notice was only given to one of the three
executors; and he relies for the validity of this contention on a
clause in My, Hari Ravji’s will which, we are told, provides
that the assent of the majority of the executors is required for
any act. DBut no act is required of the executors in this case.

The position is that the three executors are joint occupants,
and even if it be assumed that notice is a condition precedent
to the right of resumption, that provision has been satisfied by
the notice being given to one. But in our view of the case the
giving of notice is not a condition precedent. It appears to us
to be nothing more than a statement of what will be done,
where practicable, for the purpose of saving the occupant from
such inconvenience as an immediate resumption might involve.

Then it is said that inasmuch as the value of the buildings
erected has not been estimated by a committee and so cannot be
paid, no right to resume exists. But (in our opinion) payment
is not made a condition precedent to resumption, though no
doubt the right to that payment would arise on resmmpticn.
The case of Secrefary of Stabe vs., Jugan Prasad ® is clearly
distinguishable because there it was expressly provided that the
power of resumption was on giving one month’s notice, and

‘paying the valye of such buildings.

1) (1884) 6 All, 148,
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But any difficulty theve might be in this respect is met by the
assent of the Advocate General to the proposal that any decrce
for possession shall not be executed without the special permission
of the Court until the value of the buildings has been estimated
in the manner provided by the General Order, and by his further

- undertaking as soon as possible after the execution of the decree
to pay the sum that may be so estimated. We say ¢ withoub
the special order of the Court’ with a view to safe~guarding the
plaintiff against any possible hiteh, which we cannot now foresee,
that might perhaps interfere with our intention that the plaintiff
shall recover possession upon the terms to which the Advocate
General has assented on his behalf.

In our opinion there should be a decree to that effect, and the
decree of the lower Court should be reversed with costs to be

borne by the first three defendants, There will be no order as
to costs against defendant No, 4.

Decree reversed,
G. B. R.

APPELLATE C1VIL.

e smn

Before Mo, Justice Bussell and Mr. Justice Batly.

GIRJABAI BHRATAR GANGADHAR BALKRISHNA BHAT THAKAR
(oB1eINAT Pramveirr), APrrLLANT, v RAGHUNATH alics TATYA
VISHWANATH (opicivAt DErExNpAxT), REgroNDENT.®

Provincial Small Cause Court Act (I1X of 1887), Sch. 11, art. 31—Juris-
diction of Small Cause Court~—Suit tv vecover an ascertained swum as profits
of land—Second appeal—High Court—Practice.

The plaintiff sved to recover three specific sums of money amounting to
R 447-11-0, heing her shave of the revenues and profits of three sets of lands,
alleging in her plaint that the money had been wrongly received by the defend-
ant 1 —

Held, that the suit was one ecognizable by a Cowrt of Small Cuuses; ard
that, therefore, no second appenl lay.

SecoND Appeal from the decision of W, DBaker, Assistant
Judge of Poona, reversing the decree passed by G. V, Patwardhan,
Subordinate Judge at Sdswad.

# Second appesl Noa 183 of 1008,
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