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Before My, Justice Russell and Mr. Justice Aston.
EMPEROR » BUDHOOBATL#*

City of Bombay Municipul Aet (Bombay Aet IIT of 1888), sections 410, 24,
8ch. D. (4yt—Prokidition of sale of fish ewcept in a market—Sale from &

# Criminal Appeal No. 75 of 1905.

4 The provisions of the City of Bombay Municipal Act (Bom. Act III of 1888)
referred to run as under :—

410, (3) Except as hereinafter provided, no person ehall, without a lcense from
the Commissioner, sell or expose for sale any four-footed animal or any meab or fish
insended for human food, in any place other than a mnnicipal or private market,

(2) Provided that nothing in sub-section (1) shall apply to fresh fish sold from, or
exposed For sale in a vessel in which it has beon brought divect to the seashore after
being canght at sea. Y

Section 24 {3). Unless and until they ave so altered or ve-apportioned, the number
and respective boundaries of the wards and the number of conncillors to be elected
for ench ward shall be as specified in Schedule B.
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basket placed on the Chowpalti fereshore—Sule from ¢ vessei—rruwate

market—Onus of proof—~City of Bombay, limits of—Bombay  General

Clauses det (Bom. Aot I of 1904), section 8 {10).*

The accused, a fisherwoman, was charged under seetion 410 (1) of the Bombay
City Municipal Act (Bom. Act IXT of ,1888), with selling or exposing for sale,
without a licenss from the Municipal Commissioner, fish intended for human
food, on the Chowpatti foreshore, in the City of Bombay. The sale was from a

basket, which the accused had placed on the sand, at some distance from the

water, between the high and low water mark. The fish sold was fresh fish and
was brought from one of the boats then in Back Bay. The Presidency Magis-
trate acquitted the accused on the grounds that (1) the Bombay City Municipal
Act did nob apply as the place of sale was outside the limits of the City of
Bombay as laid down in the City of Bombay Muuicipal Act; (2) section 410 of
the Aet had no application because the place was a private market established
from time immemorial ; and (8) the sale fell within seetion 410 (2) of the Act.
On appeal, against this order of acquittal, by the Government of Bombay :—

Held, reversing the order of acquittal and eonvicting the accused, that the
accused was not profected by seetion 410 (2) of the Bombay City Municipal
Act (Bom. Act 1IT of 1888), sinee it was impossible in the present case to say
that the fish had been sold from a vessel, when as o matter of fact it had been
gold from the basket on the shove, it having been Drought from the vessel
which was in the water,

Held, also, that the onus of proving that the place in question was a “ private
marlket * lay upon the aceused.
" Held, further, that the Bombay City Municipal Act (Bom, Aet TIT of 1888)
applied to the spot in guestion, because it eame within the expression * City of

Bombay " as defined by the Bombay General Clauses Act (Bom. Act I of 1904).

ArpEAL under section 417 of the Criminal Procedure Code
(Act V of 1898), from an order of acquittal passed by Chunilal
H. Setalvad, Acting Fourth Presidency Magistrate of Bombay.

The accused was charged under section 410 of the City of
Bombay Municipal Act (Bombay Act III of 1888), with selling

or exposing for sale without license from the Municipal Commis-

sioner fish intended for human food, on the Chowpatti foreshore
on the 5th October 1904 at 8 4.1 |

On the morning in question, two Munieipal officers accompanied
by a Sub-Inspector Ramchandra went to the Chowpatti foreshore
and there the Sub-Inspector purchased one paraplet for one anna

*3. (10) « City of Bombay” shall mean the area within the Iocad limits for the

time being of the ordinary Original Civil J unsdxctlon of the Bombay High Court of

Judicature.
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APPELLATE CRIMINALL.
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Before M. Justice Russell and Mr. Justice Aston.
EMPEROR » BUDHOOBAL*

City of Bombay Municipul Act (Bombay Act IIT of 1888), scetions 410, 24,
8eh. D. (4 —Prohibition of sale of fish exeept in a murke—Sale from a

* Criminal Appeal No. 75 of 1905,

+ The provisions of the City of Bombay Municipal Act (Bom, Act III of 1888)
referred to run gs under :—

410, (1) Except as hereinafter provided, no person shall, without a license from
the Commissioner, sell or expose for sale any four-footed animal or any meat or fish
iutended for human food, in any place other than a wunicipal or private market,

{2) Provided that nothing in sub-section (1) shall apply to fresh fish sold from, or
exposed for sale in a vessel in which it has been brought direet to the seashove after:
heing caught ab sca.

Section 24 (3). Unless and until they are so altered or re-apportioned, the number
and respective boundaries of the wards and the number of councillors to be elected
for each ward shall be as specified in Schednle B.

. . tumbe
g Boundaries, Lug}b“
::j, me%mﬁn-s
= “ of the
2 Namedoi 1 Corpora-
= Ward, - tion
= _ On the . On the y

é On the Nortl, Soush. Ou the Bast, West. elé)cgeod
2 for each
5] Ward.,

Girgaon| A line starting] Back Bay| A lino starbing from|/The.  sca| Five,

4

Ward.| from the| from a Back Bay at a) fromMa-
nortlh-west point op- poink OpUOBitC labar
egrer off posite to] Thakurdwar Peint to
Trimbak Pa-| Thakur-| Strect, and  ex-] the south
rashram| d w ar tending aleng thel ond of
Street  and| Strect to| north side of Tha- Homb ¥
extending| Malabar| Iurdwar Streets Vellard.
along the] Peint, southi-wost side of
south side of part of Bhulesh-
Grang  Road war Strect ag {ar .
as far as the as the southern
B.B &G L end of Ardesir
Railway, and Dady Street ;
again  from thence along the
the B. B, & west side of the
¢, I. Railway latter and Trim-
level crossing balk  Parashram
on Clerk Road Street as far ag
along the Grant Road ; again
goubh side of from -the Grant
Clerk Road as Road Railway|
far as the Bridge along the
south end of west sids of the
Hornby Vel- B. B.&C. 1. Rail-

‘ lard, : way Line as far

. as the Clerk Road

: level crossing,




YOI, XXX.] : BOMBAY SERIES,

basket placed on the Chowpatti foreshore—Sule from a wvessel—Private

wnarket—Onus of proof—City of Bombay, limits of—Dombay General

Clauses Aet (Bom. Act T of 1904), seciion 5 (10).*

The accused, a fisherwoman, was charged under section 414 (1) of the Bombay
City Municipal Act (Bom. Act IXT of 1883), with selling or exposing for sale,
without a license from the Municipal Commissioner, fish intendad for human
food, on the Chowpatti foreshore, in the City of Bombay. The sale was from a
basket, which the accused had placed on the sand, at some distance from the
water, between the high and low water mark. The fish sold was fresh fish and
was brought from one of the boats then in Back Bay. The Presidency Magls-
trate axquitted the accused on tre grounds that (1) the Bombay City Municipal
Act did not apply as the place of sale was outside the limits of the City of
Bombay as laid down in the City of Bombay Muuicipal Act; (2) section 410 of
the Act had no application because the place was a private market established

. Pom time immemorial ; and (3) the sale fell within section 410 (2) of the Act.
“"Ou appeal, agsinst this order ot acquittal, by the Government of Bombay :—

Held, reversing the order of acquittal and convicting the accused, that the
accused was not protected by scction 410 (2) of the Bombay City Municipal
Act (Bom. Act 11T of 1888), since it was impossible in the present case tosay
that the fish had been sold from a vessel, when ns a matter of fact it bad been
sold from the basket on the shove, it having been brought from the vessel
which was in the water.

Held, also, that the onus of proving that the place in question was a “ private
marlet ”* Jay upon the aceused. '

Held, further, that the Bombay City Municipal Act (Bom. Act IIT of 1888)
applied to the spot in question, because it eame within the expression “City of
Bombay " as defined by the Bombay General Cluuses Act (Dom. Act I of 1904).

APPEAL under section 417 of the Criminal Procedure Code
(Aet V of 1898), from an order of acquittal passed by Chunilal
H. Setalvad, Acting Fourth Presidency Magistrate of Bombay.

The accused was charged under section 410 of the City of
Bombay Municipal Act (Bombay Act ITI of 1888), with sclling
or exposing for sale without license from the Municipal Commis-
sioner fish intended for human food, on the Chowpatti foreshme
on the 5th October 1904 at 8 4.

On the morning in question, two Municipal officers accompanied
by a Sub-Inspector Ramchandra went to the Chowpatti foreshore
and ‘there the Sub-Inspector purchased one pamplet for one anna

*3, (10) “City of Bombay” shall mean the aves within the loead limits for the
time being of the ordinary Original Civil Jurisdietion of the Bombay High Court of
Judicature,
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from the accused. It was sold by the accused from a basket
which she had placed on the sand at some distance from the water.
At this time, there were ab the place half a dozen persons similarly
selling fish and some customers buying them. The fish sold was
fresh and was brought from a vessel which was lying in tho
Back bay.

Tt was stated on behalf of the prosecution that the place where
the fish was sold not being either a Municipal or a private market
the accused could not sell it theve without a license from the
Municipal Commissioner, and that, inasmuch as the fish in question
was sold from a basket and not from a vessel in which it had
been brought divect to the seashore after having been eaught
at sea, the accused was not protected by clause 2 of section 410
of the City of Bombay Municipal Act (Bom. Act III of 1888).

The accused, in defence, contended that the provisions of the
City of Bombay Municipal Act, 1888, did not apply to the place
of sale, which was below the ordinary high water line of the sea;
that the place in question was a market, the rights of which had
been acquired by preseription ; and thab it was a private market
{section 398 of the Act) to which the provisions of section 410
of the Act did nobt apply; and that the accused was protected
hy clause 2 of section 410, since the fish sold was transferred into
the basket from the vessel which was lying in the Back Bay.

The Magistrate held that the City of Bombay Municipal Act
(Bom. Act 11T of 1888) did not apply as the place of sale was out-
side the limits of the City of Bombay as laid down in the Act ;
that section 410 of the Act did not apply as the place was a
private market established from time immemorial ; and that the
sale in question fell within clause (2) of section 410 of the Act.
In the result, he acquitted the accused under section 245 of the
Criminal Procedure Code (Act V of 1898).

Against this order of acquittal the Government of Bombay
appealed to the High Court.

Rarkes, acting Advocate General, (with him E, F. Nicholson,
Pgblic FProsecutor), for the Crown :~The prosecution was brought
by Fhe Bombay Municipality for breach of the provisions of
section 410 of the City of Bombay Municipal Act (Bombay

'Acb III‘ of 1888).  The accused was found selling fish on the
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Chaupati beach between high and low water mark. As to the
exact distance of the place of sale from the sea-waber there is
some discrepancy in the evidence.

We submit that the provisions of the City of Bpmbay Municipal
Act (Bombay Act 1IT of 1888), apply to the place in question.
The Act applies in so many words to the “City of Bowbay”
(section 1), - The expression “ City of Bombay > as defined by
the Bombay General Clauses Act (Bombay Act T of 1904) means
“the area within the local limits for the time being of the
ordinary original civil jurisdiction of the Bombay High Court of
Judicature.” This signifies that “City of Bombay ’’ bears this
meaning, whenever it is used in the City of Bombay Municipal
Act, unless there be anything repugnant in the latter Act., And
there i3 nothing repugnant to it in the City of Bombay Municipal
Act. Now, the place in question is indisputably within the
limits of the ordinary original civil jurisdiction of the Bombay
High Court,.

[AsToN, J,—Do you refer us to any authority by which the
local limits of the ordinary original civil jurisdiction of the
Bombay High Court are defined ?}

The local limits of the ordinary original civil jurisdiction of
the Bombay High Court are defined in ths Amended Letters
Patent, section 11 (High Court Rule Book, p. 122). There is no
law passed by the Governor General of India in Council as
indicated in that section. So one has to go from thabt to the
original Letters Patent of the Bombay High Court, section 11
(High Court Rule Book, p. 100). This again refers back to the
Supreme Court Charter (High Court Rule Book, p. 28) ; which
again refers to the Charter of the Mayor’s Court, which mentions
“ Towns, Factories or places called Bombay.”

Section 24 of the City of Bombay Municipal Act (Bombay Act |

11T of 1888) enacts that for the purposes of election, the City
shall be divided into wards: and the limits of these wards are
defined in schedule B to the Act. This, however, cannot consti-
tute a definition of “City of Bombay.,” The wards simply
exist for the purposes of elections, and the Act does not say* that
every park of the City is included in the wards,
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[RussELL, J.—The definition of # City of Bombay >’ enacted in
the Bombay General Clauses Act (Bombay Act I of 1904}, applies
to all Acts passed by the Bombay Legislature, unless there be
anything repugnant in an Act.]

The City of Bombay Municipal Aet takes the City as defined
by the General Clauses Act and divides it into wards temporarily
for purposes of election, The faet that the wards and the city
limits are not coincident appears from the fact that the corporation
has power to alter the houndaries of the wards with the sanction
of Government.

If schedule B of the Act be referred to, the place in question
seems to liec within the boundaries of the City of Bombay, accord-
ing to accepted principles of construction, The Magistrate says
the beginning of Back Bay must be the high tide. The fallacy
in the reasoning of the Magistrate is that you must include in
the Back Bay every part of land uncovered by tide, I am not
able to understand the reasons which led the Magistrate to that
conclusion. He simply postulates. Again, in the same schedule,
in No. 1 the whole of the harbour is included in Ward No. 1. If
the reasoning of the Magistrate is carried further, the whole of
the Colaba reclamation would be outside the ordinary original
civil jorisdiction of the Bombay High Court. Refers also to
sections 386, 357, 848 and 389 of the City of Bombay Municipal
Act (Bombay Act 11I of 1888),

The next point is whether the place in question is a private
market, Under the City of Bombay Municipal Act (Bombay
Act I1I of 1888), a private market is a non-municipal market.
But if remains to be seen whether it i3 a market at all ; and then
the question arises upon whom does the burden of proving it
rest, If the accused protects herself from this prosecution on
the ground that she sells fish in a market, then obviously she
must prove it. -Suppose the woman had been convicted of the
offence, could the conviction be set aside by the fact that the
Municipality had not proved that the sale was not in a market ?
The land &s & rule is pot a market. And the evidence in the
case upon the point is all vague and is evidence of repute. The
evidence is technically inadmissible; and apart from that, such
evidence * iy absolutely \vortl;less. See also, Ameer Ali and
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Wondroffe’s Evidence Act, 3rd Edition, p. 3523 Patel Fandravan
v. Patel Mawilal®; and Musammat Shafig-un-Nisa v. Khan
Bakadur Raja Shaban Al Klan®,

The last point turns upon the constraction of section 410,
elause (2) of the City of Bombay Municipal Act (Bombay Act
III of 1888), The term ¢ vessel’ according to the Bombay
General Clauses Act (Bombay Act I of 1904) means and includes
any ship or boat or any other description of vessel used in navi-
gation, The proviso, therefore, does not apply to this case. The
fish was sold and exposed for sale in a basket on the shore. The
sale in question was begun, continued and ended on the foreshore,
and the person who purchased the fish did not know that they
were brought from the vessel. The proviso to the section was
only intended to protect the wholesale sale of a particular catch
to a dealer,

Strangman (instructed by Swetham, Byrne and Noble) for the
aceused :—Taking the last point urged by the learned Advocate
General first, we submit that the proviso to section 410 of the
City of Bombay Municipal Act (Bombay Act III of 1883) aflords
a complete protection to the accused. In this case the accused
brought the fish from the vessel in a basket on the shore and
there sold them. The basket is merely a means of carriage and
the sale is really from the ¢ vessel’

As to the second point, we contend that the area over which a
‘Municipal Corporation has ordinery jurisdietion are the portions
which are deseribed in schedule B to the City of Bombay Muniei-
pal Act, There the Girgaon ward is described as bounded on

" the west by the sea from Malabar point to the south end of
Hornby Vellard. The construction to be placed on ‘sea’ is the
sea which forms the Back Bay : and the sea includes the portion
of land covered by the high-water marlk: see Hall on Sea-
shore (2nd Edn.), p. 17. :

Section 24 of the City of Bombay Municipal Act shows the
ordinary Municipallimits. And, therefore, we are not concerned
with the limits of the ¢ City of Bombay *’ as defined in any
other Act. -

(1) (1890) 15 Bom, 565, (2 (1904) 81 L. A, 217,
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Turning, then, to the only remaining point whether the place
is a private market, we find, on referring to Stroud’s Judicial
Dictionary, Wharton’s Law Lexicon and Webster’s Dictionary of
the English Language, that market ordinarily means a place of
sale. According to Webster, the market must be by grant or by
immemorial user ; and there is ample evidence in this case to
show that the fish are sold at the place in questiou from time
immemorial, Tt is for the prosecution to show that the place Is
a private market. Market is either an appointed place of sale
or at an appointed time and place of sale. Time is not of the
essence in its meaning. The ordinary dictionary meaning of the
term is an appointed place for the purposes of sale.

[AstoN, J.~Is the market owned by any body ?]
The site belongs to the Collector of Bombay.
Katkes was heard in reply.
Cur. adv. vull.

Russery, J.:—The accused herein Budhoobai, widow of a fisher-
man Rama Kamla, was charged before Mr. Setalvad, Acting
Presidency Magistrate, with selling and exposing for sale, without
license from the Municipal Commissioner, fish intended for human
{food on the Chaupati foreshore on the 5th October 1904, at
8 A.M.contrary to the provisions of section 410 (1) of the Bombay
Municipal Act I1I of 1888. It appears that on the morning in
question two Municipal Officers, accompanied by a Sub-Inspector
named Ramchandra Lagu, went to the Chaupati foreshore and
there the said Sub-Inspector bought one pomfret for one anna
from the accused, It wassold by the aceused from a basket
which she had placed on the sand at some distance from the
water. The witnesses are not agreed as to the exact distance,
but it may be taken that the fish was sold between the high
and low water mark, At the time this fish was sold there were
several other fisher people selling fish and other people were
buying from them, It is proved, we think, that the fish sold
was fresh fish and that it had been'recen’dj‘ brought from one of
the boats then in the Back Bay. The deceased husband of the
accused _ws,s‘hai fisherman owning two tonies, a large and a small
one, ‘and she is now the owner of them, It would appear,
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although it is not quite clear, that the fish that was sold to the
Sub-Inspector was taken out of one of her tonies.

The first question we shall discuss is, is the aceused protected
by the provisions of section 410 of the Municipal Act which
runs as follows :—

(1) Except as hereinafter provided, no person shall,
without a license from the Commissioner, sell or expose for sale
any four-footed animal or any meat or fish intended for human
food, in any place other than a municipal or private market :

“(2) Provided that nothing in sub-section (1) shall apply
to fresh fish sold from, or exposed for sale in, a vessel in which

it has been brought direct to the sea-shore after being caught

at sea.”

The proviso is very ungrammatical and by no means easy to
construe. The relative * which 7 refers to “ vessel * whereas
the words “caught at sea” yefer to “fish” and the whole
sentence from “in which ” to “sea’ is intended to be what
in German grammar is known as a compound adjective, Treat-
ing this whole sentence in that way the proviso is, we think,
worded so as not to interfere with the exposing or selling of
fish in and from vessels coming dirvect from the sea, The alloca-
tion of the prepositions “in? and “from”’ seems to show this.
Three processes seem to be aimed at and the proviso should then
run as follows —Nothing in sub-section 1 shall apply to fresh
fish (1) caught at sea; and (2) brought direct to the sea-shore
and (3) sold from or exposed for sale in a vessel. The draftsman
of the proviso, however, thought fit to put the processes in their
reverse order and thereby has given oceasion for this diffieulty.
Directly any fresh fish is brought on to the shore the prohibition
of clause 1 attaches, but the prohibition is not intended to apply
to anything which has not been actually brought on to the shore.
1t would be impossible in the present case to say that this fresh
fish had been sold from a vessel, when as a mabter of fact it had
been sold from the basket on the shore, it having been brought
from the vessel which was in the water. We bave been unable
to find any direct authority on this point but the case of Piay-
Ford v. Mercer® supports our conclusion, In that case 8,°cargo

(1) (1870) 22 L. T\ N, 8, 41,
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otice was consigned to the plaintiff, and before the ship came into
the harbour the defendants bought the cargo with a condition
that the ice was to be taken from the ship’s deck by them. It
was held that the contract “from the deck ” meant that the
vendor should pay all that was necessary to enable the purchaser
to remove the cargo from the deck, and that harbour dues
charged to be paid before the goods could be rewnoved, were
payable by the vendor. Applying that case to the present—
supposé here Budhoobai had agreed to sell the pomfret from
the tony,” and then had paid a charge for putting it into the
basket and taking it to shore surely the purchaser would have
had to pay that charge.

The next question to consider is whether it can be said that
the place where this fish was sold is a “private market” and
upon whom does the burden lie to prove it to be such. Now no
atberapt has been made to show that there are any limits to be
placed upon the foreshére in question so as to constitute a fixed
market, It was suggested that a space of some 100 yards in
width and leﬁgth might be considered as the limit, but there is
really no evidence whatever to support that suggestion. There-
fore the whole foreshore of Chaupati must, according to the
argument of the accused, be taken to be private market.”
“ Private market ” is defined by section 398 of the Act which
says:—“ All markets which belong to or are maintained by the
Corporation ghall be called ©Municipal markets” All other
markets shall be deemed to be private.” Ttis difficult tosee how a”
place like the whole of the foreshore of Chaupati could be held to
be & “ private market,” Even however if this were not so, we
must nextconsider upon whom in this case lay the onus of proving
that the place in question was a * private market.” Now upon
that poinf the Municipality started their case by showing that
the place in question was the foreshore of Chaupati. That there-
fore was sufficient to throw the onus upon the defendants to
prove that the foreshore of Chaupati was a “ private market”
within the meaning of the Act. Now upon this point a eertain
amount of evidence was given and a great deal was made of the
admission by Mr. C. B. Shroff in cross-examination that the
ﬁszlermen“ in general bave been in the habit of using the
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Chaupati foreshore for fishing from time immemorial and also
for selling fish there. Afterwards he said he eould not say that
the fishermen weve selling fish there from time immemorial
and his own knowledge had been only for 10 years. Certain
other evidence was given by the witnesses for the accused but
the conclusion we have come to upcn that point is that the
accused has not discharged the burden which we find was laid
upon her by the evidence that she has called. To legally prove
immemorial custom for selling fish on the Chaupdti foreshore
would require very much better and further evidence than has
been given in this case: e g., Mercer v. Denne™ shows what
evidence was necessary to prove a valid and good custom for
fishermen to dry their nets upon the shore of the land of a
private owner. As we have said the evidence in this case falls
far short of the evidence which was given in support of the
custom in that case. Of course this judgment will not prevent
the fishermen who are interested in this alleged custom from
filing a civil suit to prove the custoni and to protect their rights
if any. Whether it is worth their while to do so is for them to
consider, for in order o avoid any penalty hereafter all they
need do is to haul their tonies a little higher on to the sea-shore
and expose their fish in and sell them from them direct.

The last question is, whether the Municipal Act applies to the
‘spot in question. We have no doubt whatever that it does,
Primd facie the foreshore between high and low water marks
belongs to the crown: see Atlorney-General v, Richards® and
Attorney-General v. Bmerson ©).  The same law applies in India.
Doe d. Rajak Seebkiristo v. The East India Co. ), The Municipal
Act, sections 387-—889, certainly contemplate parts of the sea-shore
being vested in dnd parts not being vested in the Municipality.
Bat there is nothing to show that the Chaupdti foreshore iz so
vested, The Presidency Magistrate seems to have considered
that the City of Bombay is defined in detail in the Municipal
Act, because the boundaries of the wards are set out in
schedule B into which the city is divided. Butb it is clear
from section 24 that these boundaries are given for electoral

(1) 19043 2 Cl. 534 (3) [1891] A. C. 649.
(M (1798) 3 R, R. 632, ) {1856) G Moo, L. A, 267,
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purposes only ; and further “ City*’ in section 24 must be read
*subject to the qualification in section 3, at the beginning “unless
there is something repugnant in the subject or context,” where-
from it appeats that in section 24 ““City ¥ is nob equivalent to the
City of Bombay or the whole area to which the Monicipal Act
applies. The word  City of Bombay '* under the General Clauses
Act I of 1904 means the area within the local limits for the time
being of the Ordinary Original Civil Jurisdiction of the Bombay
High Court of Judicature : see clause 10 ; and by section 4 the
word “City of Bombay*” as defined in section 3 of that Act
applies also, unless there is anything repugnant in the subject or
context of Bowhay Acts passed before the commencement of
Act I of 1904. We do not find anything repugnant in the sub-
jeet or context in the Bombay Municipal Act. There is no
doubt therefore the foreshore in question is within the Ordinary
Original Civil Jurisdiction of the Bombay High Court of
Judieature, consequently this point also fails the accused.

The result is that in olir opinion the order of the Acting
Presidency Magistrate was wrong, the accused ought to have
been eonvicted of the offence with which she was charged.

We accordingly reverse the order of acquittal and direct that
she do pay a fine of two annas, or, as section 26 of the Bombay
General Clauses Act I of 1904 applies, by which section 67 infer
alia of the Indian Penal Code is rendered applicable in the case of
fines imposed under any Bombay Act, we order the accused do
suffer simple imprisonment for one day in default.

AstoN, J-—I concur in the order proposed. The evidence
establishes that the accused exposed for sale and sold the fish in
question after it had been removed, unsold, from a boat and had
been taken to the shore and had been placed on the shore in the
basket in which it was exposed for sale on the shore, This is
prohibited by section 410 of the City of Bombay Municipal Act

© unless the place of sale or exposure is a market,

The spot where this exposure and sale took place is part of the
Chaupdti foreshore, between high and low water mark, which
primd facie helongs to the Government and in which no proprietary
rights are claimed by the accused for herself or any private
individuals., Tt is primd facie not a market place and the evidence
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to which we were referred to show that this foreshore or any 1905
part of it is a market is too indefinite as to place, fime and ® Eyerzon
circumstance to show that the Chaupdti foreshore is in whole or
in part a market place.

Pu
Dupsooearn

I also coneur in the view that in applying the provisions of
section 410 of the City of Bombay Municipal Act, the decision
whether the Chaupdti foreshore bebtween high and low water-
mark is within the City of Bombay is governed by the definition of
“City of Bombay ”’ econtained in the Bombay General Clauses
Act and not by certain provisions of the City of Bombay Municipal
Act which divide “the City ¥ into wards for electoral purposes,
On this view of the case the accused has committed an offence
pugishable under the section cited, but the prosecution being
avowedly instituted merely as a test case, a nominal fine is
suflicicnt,
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Before Sir L. H. Jenkins, K.C.LE., Chief Justice, and Mr. Justice Batty. 1005,

e SECROTARY or STATE vor INDIA v COUNCIL (ortervan Prarve-  ~ /e’ 10
178), ArpiinsT, o VAMANRAV NARAVAN OHIPLUNKAL axp
OTHERS (OR.GINAL DEFENDANTS), NESPONDENTS.

Cantorsnent property—Grant—Notice of resumption— Offer of compensation—
Cundition precedent—Notics to one of three executors—~Joing occupants.

A certain plot known as No. 1, Queen's Gardens, situate within the limits of
the Poona Cantonment, was in the yenr 1862 granted by the Commander-in-
Chief of the Bombay Army to one Edaljl Nasarvanji Colabavala under the ferms
of a General Order, dated the 31st July 1856, The 14th clauso of the said
General Order was in these terms :—

% Pe.mission to oceupy such ground in o military contonment confers no pro-
prietury right, it continues the property of the State.

“ 1t is resmmalhle ab the pleasure of Government, but

“Tn all practicable casos one month’s notice of resumption will be given, and

“ The value of the buildings which may have been erscted thereon, as esti-
matel by a committes, will be paid to the owner.”

* Appeal No, 27 of 1905,
B 12204



