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remarks made above that tlie accused was morally justified in 
the step he took. He may have acted .with most reprehensible 
rashness and recklessness in giving such information to the 
Collector. Ifc ia not enough however to show thafc. For the 
circumstances which are necessary to bring a case within 
section 182, Indian Penal Code, involve different; considerations 
from those that arise from section 211, Indian Penal Code. 
Section 182  ̂ Indian Penal Oode, does not necessarily impose upon 
the person giving information to the offi-cer, criminal liability 
for mere want of caution before giving that information. There 
must be positive and conscious falsehood established.

Finding as we do that the charge has not been legally sus­
tained, we reverse the conviction and direct the fine, if paid, to 
be refunded.

R. E.

1906.

Emperob
V.

R a h o s a n -
DBi.

APPELLATE CIVIL*
"Before Sir Lawrence Jenhins, K.O-J.M , Chief Justice, m d  

M r. Justice Beaman.

i ' l T A  VALAD M O T I  (OBIGINAl. JXTDQIIENI-DEBTOE), ApPEU AN T, V. O E U JSI- 

liA L  IIA IiA .K O H A N 'D  an d  t w o  o th e b s  (oniaiNAL ju d g m e o t -c r e d ito r ,

AUCTION-PUEOHA8BR AFD APPLICANT POll EATBABIB DISffBIBtTXION), E bs-  
rONDENTS.'̂

Civil Procedure Code (A ct X I V  o f  1S82), secUom 320, 310A  and 2ii~^ 
Mveeution o f  decree— Sale hy CoUectov-—Application to Go urt hy judgment^ 
deltor to set aside sale~—Befusal hy the Oourt— Appeal—'OoUeotor’s power‘d  
Mules 16 and I7Ci) o f  the Local Buies and Orders made under cnactmcnts 
applying to Bomlay.

1906.
jVoveniier 29.

* Second Appeal No. 3B4 oi 1905. 
fl} Rules It) and 17 of the Local Puiles and Orders made wndei' Act XIV of 

1882 run as under

(16) Tlio following powers iire conferred on Colleeiors or such of theij? G-azctted 
Subordinates to whom a decree has ov may hereafter be referred under Eule 4

(1) The power referred to in section 294 of the Oode of Civil Proeeduro to grant 
express permission to the holder of a decree, in execution of which property is sold, 
to hid for or purchase tho proporty ; Provided that the Oollector or other officer 
aforesaid, to whom an, application for such permission inay be made, shall not 
grant sudi permission unless the deerec-holder («) satisfies him tliat the application 
is made in good faith , and tiia,t the judgment-debtor is not a miilor; (h) under-



1900. A decrcG Jiaving been transferred to the Collector for oxeciitioii iiiulor soetloji.
------ ^  320 of tlie Civil Procedure Code (Act I I T  of 1882), Iio sold eortain propertica.

Thereupon the judgmenfc-de'bfcor applied to fho Court f  os the aottmg aside of 
CmmtA7,. section 31OA of the Code. The Court refused to set asido tho salu

on the ground that there was another decree-holder who had talcen action under 
section 295 of the Code, and that it waa incumbent on the judgment-debtor to 
pay into Court a sum sufficient to answer his claim. On appeal by the judg­
ment-debtor the Judge dismissed the appeal on the ground that no appeal lay.

Seld, on second appeal by the judgment-debtor, that the order -vvas appeal- 
able.

Au appeal lies from an order under soction 810A of the Code where tho caBe 
falls under soction 2‘i-i (c).

Mtirlidhar v. Amndm o (i) ciualified.

A question under section 310A of tho Code may be ono relating to cxccutlon, 
discharge or satisfaction of tho decroo or to tho stay of execution theroof.

“ When a question lias arisen as to the exeoutionj discharge, or fdaiisfaction of 
a decrec between the parties, to tho suit; in which the docreo was passed  ̂ the fact 
that the purchaser, who is no party to the suit, is Interested in the result, has 
never boon held a bar to tho application of the section, L e,., section 24'i ’ : 
Pvomnno Coowaj’ Smi-yal r. Kasi Das Scmyal applied.

Sectiojii 310A of tho Code applies even if tho oxecution proceedings be refer" 
red to tie  Collector, who has no pOAver to sot aside a sale under the proyisiona of 
the Code, There is nothing in the soction which precludcts the Court from 
setting aside the sale merely bocausc it had been eonfiriuod.

As section 3I0A piescrlbes that tbe Court uhall pass an onlor Betti.ug usido 
the sale whenever its provisions are oomplied ŵ ithj the order refu«iiig to set 
aside the sale reversed.
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takes that ho will noD liluniclf or tlirough any othw- pcrsou bid or puvdiaso fur a 
mm less than tiach aimaut as the Oollcctor or other offlcci’ gi'iiutitig tlie permission, 
iiaVing regard to the fair market value of the interest to bo wold, may determine, 
and tliab the permission sball bo sabjccfc to this condition ; (e) agrees that if tlio 
decvec-holder or any one on his hehali! bocomes the purchaser, tho purchase uionoy 
shall he paad to the Collector or othei offioer executing the dcci’ec.

(2) The power referred to in paragraph 1 of section 312, Civil I'rDcediu’e Codo, 
to pass an order confirming a sale if no application to sot the salo aside lias been 
liiado -witlnn the time limited hy law, or if every application so made lias been 
disallowed.

(17) I£ any application to set aside a sale he made within the time Ihnited l>y lav; 
to the Collector or other officer aforesaid, he shall refer the applicant to the Civil 
Court;

{D (1900) 23 Bom. 418. (1S02) L. 11.19 I. A. IGG.



Second appeal from the decision of Dayaram Gidumal, District 
Judge of KMndesh, dismissing an appeal against the oider of P i t a

V. V. Rahurkar in connection with an application under section cotsimi.
310A of the Civil Procedure Code (Acfc X IV  of 1882).

One Ohimilal Harakchand obtained a money deree for Es. 515 
and costs against his debtors Pita Moti and three others. The 
decree was dated the 3rd June 1900. On the 22nd July follow­
ing Chunilal gave darkhast, No, 1484) of 1901, for the execution 
of the decree and to realize the decretal amount by sale of Pita^s 
immoveable property^ namely^ Survey Nos. 40, 42, 69̂  70 and 
84, The lands were attached and as the judgmenfc-debtors were 
agriculturists, the execution proceeding was transferred to the 
Collector under section 320 of the Civil Procedure Code (Act 
X IV  of 1882). While the execution proceedings were pending 
before the Gollector, Chunilal obtained another money decree 
against three out of the four judgmcnt-debtors including Pita 
Moti for about Rs. 700 and assigned it to one ETazarimal 
Lachirain. On the 6th November 190S Hazarimal presented 
dark h ast No. 1886 of 1903 to execute the decree assigned to 
him and applied for rateable distribution under section 295 of 
the Civil Procedure Code, tlis application was duly communi« 
cated to the Collecter on the 12th Decembei’ 1903.

Subsequently, on tho 19th December 1908, the Collector sold 
Survey No. 42 for ten rupees and he confirmed the sale on the 
6th June 1904. The remaining four survey numbers were sold 
by the Collector on the 19th July 1904 for Rs, 840. and they 
were purchased by one Devidas Pratapmal. On the ISth August 
■1904, that is, within thirty days from the date of the second 
sale, Pita, the principal judgment-debtor, applied to the Collector 
to set aside the sale under scction 3I0A of the Civil Procedure 
Code. Ho deposited in Court Ks. 625 for payment to the attach­
ing creditor Chunilal only and to the purchaser. He did not 
pay any sum to cover the claim of the other decree-holdor 
Ha:?2arimal. Notices were issued to Cliunilal, Hazarimal aud 
Devichaud. Hazarimal did not put in an appearance. Chunilal 
and Dcvichand appeared by one pleader and opposed the applica­
tion which was dismissed by the Court on the following 
grounds
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]906. It is avgued for tlie judgment-debtov tliat on tbe aiitboritj of tlie rulings
T m  (Cal. W. Ifotes Rule No. 1177 of 1896 and L  L. B . 25 All., p. 4.84) it \vas

i>. not necessary £oi'the j Iidgment'debtor to pay ofi; the applicant under section
Cii7:yxiAEr. 29o, as this applicant did not come within the meaning of the word ' ‘̂ Deci'eO" 

holder ”  and iu sub-clause (i)  o£ section 310A. On the other hand, I. L. B . 16 
•Bom., pages 99 and 100, were cited for the purchasei.' to show thfit the claim of 
the applicant under section 295 is enforceable under the attachment of the 
original judgment-creditor. It is also contended for the purchiiser that, when 
intimatiou of the apj;)lication under section 295 was given to tho Collector^ the 
sale must be prefsuined to have been ordered for tho recovery of the claim of this 
applicant also within the meaning of sub-dause {h) of section 310A. It is true 
that the amount of this applicant was not mentioned in tho proclamation of the 
sale by the Collector. This appears to bo a clerical error. The Collector tried to 
recover a larger amount than Avhat was noce.ssary to pay otf the attacliing 
creditor. Hence no importance can be attached to the clerical omission 
especially when the applicant know the claim of the applicant under section

The Allahabad and Calcutta Courts expressly differ from tho Bombay rnling. 
This Court is bound to follow the Bombay ruling and conso(iuently the applica­
tion must be rejected with all costs on him.

On appeal by the applicant the »Iudge dismissed the appeal. 
His reasons were as follows

I hold that 110 appeal lies, the question hero being betv/een the judgment- 
debtor and the purchaser who is not the decree-holder, and tho Bombay High 
Court having luiled in Maganlal r. Mulji, 3 Bombay Law Eeportar 255—257  ̂
that section 244(c) is nofc applicable to such cases. That cuso is an oxiw’oss 
authority against the appellant and I  dismisa the appeal with cosfcfi.

The applicant preferred a second appeal.
0 . K, JDandeMr for the appellant (applicaat, original judg­

ment-debtor) '.--The Judge erred in holding that no appeal lay 
against the order rejecting onr application to sot aside tho sale 
under section 310A of the Civil Procedure Code. The ground 
on which the first Court rejected the application, namely, that 
we did not pay a sum sufficient to cover the claim of Hazarimal, 
applicant under section 295 of the Code for rateable distribution^ 
was a ground -with which the auction-purchaser was not con­
cerned at all. He is only entitled to get five per centum of the 
purchase money. The question whether we ought to have paid 
t^e money of the other deeree-holdei' is a question between tho 
decree-holder and the judgment-debtor and relates to the satis* 
faction or execution of the decree. Though tho question arises 
in a proceeding under section 310A, still it is a question which
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falls under section 244j (c) and an order passed with respect to it 1906.
is a decree capable of being appealed against. The pi’esence of Pm
the auction-purchaserj who may be interested in the result, CHTOii.ii. 
cannot take the case ont of the purview of that section: Prosimno 
Ooomar Sanyal v. Kasi Das Bmiyal The case of Maganlal v.
JDoshi M nlp referred to by the J udge has no bearing. The 
case proceeds upon the principle thafc tho expression between 
parties to the suit ” means parties arranged on the opposite sides 
and not between one party and his representative.

The following eases were cited and commented upon
Kuhr Singh v, Shib Lai MtirliclJiar v. Anmidrao Srinivasa 

Ayymgar v. Ayijatliorai Fillai Clmncli Char an Maiuhl v. BanJce 
Behary Lai Mandal

In the present case the attaching creditor, Chunilal, and the 
auction-purchaser, Devichand, were represented in the first 
Court by the same pleader, and it must be taken that the objec­
tion to the application to set aside the sale must have proceeded 
at the instance' of the attaching creditor, and even if it be that 
the objection was started by the auction-purchaser, still the 
question really was between the j  udgment-debtor and the decree- 
holder, though the auction-purchaser was and is interested in the 
result.

As to the merits. The first Courfc has found that the judg­
ment-debtor had deposited Ea. 625 in Courb for payment to the 
attacliing creditor only and to the purchaser. It has also been 
found tbat the amount due to Hazarimal, applicant under 
section 296 foe rateable distribution, was not mentioned in the 
proclamation of the sale. The amount which was deposited was 
exactly the amount which the judgment-debtor was required to 
deposit under clauses [a) and (I) of section 810A, namely, five 
per centum to the purchaser plus “  the amount specified in the 
proclamation of sale as that for the recovery of which the sale 
was ordered/'* The judgment-debtor was not bound to deposit 
anything more : Hari Simdari Dasya v. S/ias/d Bala, Dasya

(1) (1892) L. B. 19 I, A. 166. W (1900) 25 Bom. 418.
2̂J (1901) 25 Bom. 6S1. , 5̂) (1897) 21 Mad. 416.

(3) (1904-) 27 All. 2G3, («) (1899) 26 Cal. 449,
(7) (1896) 1 0 . W . N . 196,
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1906. We are concerned with the wording of section 310A. I£ the
conditions laid down in the section are satisfied, it is imperative 

Court to set aside the sale. The decision iu Sorahji 
Eilulji Jfarden v. Govind Rcmji relied on by the first Oourt 
has no application. In that case the subsequonfc decree-holders^ 
that isj the applicants under section 295, had also attached the 
property, and it was hold that a private alienation made during 
the continuance of the attachment was void.

S. /S', Ta^/m‘ for respondent 1 (decree-holder) *A,n appeal lies 
under section SlOA if the decree-holder is the purchaser. In 
Mw’lidluir V .  Amnch'cio the purchaser was the creature oi’ tho 
deci’ee“holder. An appeal Hes only when the order under sec­
tion SlOA comes within section 2^4 (c). Here tho question is 
not between us and the judgment-debtor. The question really 
is between the judgment-debtor and the auction»pureha.scr_, who 
is now added as a party to the second appeal.

N. M. Fahmrdhmi for respondent 2 (auction-purchaser) who 
was added as a party to the second appeal •.—vSo far as we are 
concerned no appeal can lie. We are not tho representative of 
the decree-holder^ therefore, section 244 (c) cannot apply.

The proceedings having been sent to tho Collector under sec­
tion 320j he was seized of the proceedings and the application to 
set aside the sale should have been mado to him : S'keo Prasad v. 
Muhammad MoJisin K7im Mmioherji v. TAahirdas See also 
Eules 16 and 17 of the Local Rules and Orders made under 
enactments applying to Bombay.

Respondent 8 (applicant under section 295 of tho Civil Pro­
cedure Code) was joined as a party to the second appeal  ̂ but h(‘. 
did not appear.

Jenkins, G. J , :— This caso  ̂Avhich comes before us by way of 
second appeal; arises out of an applicati on undeu section SlOA 
to set aside a sale of property sold in execution under chap­
ter X IX  of the Code of Civil Procedure.

The facts are briefly these; The original decree-holder 
Ohunilal Haralcchand in esecution of his decree attached eortain

(1) (1891) IG Bora. 91. CO (1002) 2 5 All. 1()7.
&  (1900) §5 Bom, 418. <1) (1905) 7 Bom. L, 11. GH2,
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properties I and the four survey numbers, which are the subject- 190C.
matter of the present application, were sold on the 19th of ftxi.
Jaly 1904 for Bs. 840. Cot.Siai.

This sale was carried out by the Collector to whom the decree 
had been transferred in accordance with section 320 of the 
Code of Oivil Procedure.

Within 30 days from this sale the judgmenb-debtor Pita valad 
Moti; tho present appellant before uŝ  applied to the Court under 
section 310A to set it adde. That section required a.s a condition 
precedent that he should deposit in Court for payment to the 
purchaser a sum equal to 5 per cent- of the purchase money, and 
for payment to the decree-holder, the amount specified in the 
proclamation of sale as that for the recovery of which the sale 
was ordered, less any amount which might, since the date of 
such proclamation of sale, have been received by the decree- 
holder.

It is not questioned before us that those sums were deposited.
But notwithstanding this the Subordinate Judge refused to set 
aside the sale though the section prescribes that the Courfc s/mll 
pass an order setting aside the sale. The ground on which he 
so refused was that as there was another decree-holder who 
had taken action under section 295, it was incumbent on the judg­
ment-debtor to pay into Court a sum sufficient to answer his 
claim.

It appears to us that in so deciding the learned Judge dis­
regarded the express terms of the section.

The judgment-debtor appealed to the District Judge, who 
however dismissed the appeal on the ground that no appeal 
would lie.

Thereupon the judgment-debtor presented this second appeal 
to this Court, and he has now brought before us as respondents 
the original decree-holder, the auction-purchaser and the decree- 
holder who took action under section 295. Of these throe 
respondents only the original decree-holder and the auction- 
purchaser have appeared.

The first question that arises is whether or not the appeal lies.
•B 1524-7
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1900. There is one case decided by this Court, MnTlidhar v. AnaQidraô ^̂ ^
Pita, in which it was laid down generally that an appeal lies from 

CfluNiLA.1,. order passed under section SlOA, refusing to set aside a sale.
It may perhaps be a question whether the proposition can bo 

correctly stated in this unqualified form.
But however that may be, it is, we think, established by a 

series of decisions that an appeal will lie from an order under 
section 310A, where the case falls under section 2H  (e) o f the 
Code of Civil Procedure.

Then can we say that the question arising here was one 
between the parties to the suit in which the decree was passed, 
and relating- to the execution, discharge or satisfaction of tho 
decree or to the stay of execution thereof ?

That a question under section 310A may be one relating to 
the execution, discharge or satisfaction of the decree or to tho 
stay of execution thereof, is now established beyond all 
controversy*

Can it then be said that the question arises between the parties 
to the suit ?

Now we have already indicated the nature of the contention. 
It was that the judgment-debtor should have paid into Court 
not merely the amount specified in the proclamation of sale, but 
also an. amount not specified in the proclamation, that is to say, 
an amount in respect of the claim of Hajarimal, the judgment:'* 
creditor, who had taken action under section 295.

This contention implies that sums paid under section 310A 
are subject to the operation of section 295 ; and if that were a 
sound contentionj then the result would be thafc the amount paid 
would not meet -in full the claim of Chunilal, the original 
decree-holder.

Therefore it is clear that a question arose between the plaintiff 
and the defendant, that is to say, between the parties to the 
suit J and this point was actually urged by the pleader who 
appeared for the decree-holder.

Therefore the order was one within section 244 and as such 
subject to appeal.
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But then it is said that though this may be true as betweea 9̂03.
Chunilal and the judgment-dehtor, it does not represent the Pit4
position as between the auction-purchaser and the judgment-  ̂ ChxtiSlai., 
debtor.

But the answer to that appears to us to be the course o£ 
procedure followed where the decree-holder and the purchases 
are both concerned, and in reference to this it has been said by 
the Privy Council in Prosumo Ooomar Sanyal v , Kan Das 
Sanyal that when a question has arisen as to the execution, 
diaehargOj or satisfaction of a decree between the parties to the 
suit in which the decree was passed, the fact that the purchaser, 
who is uo party to the suit is interested in the result has 
never been held a bar to the application of the section/^ i.e,, 
section 244.

Therefore we think that this objection cannot be sustaineJ.
Then it has been said that inasmuch as the execution pro­

ceedings had been referred to the Oollector, section 310A had 
no application.

Now the transfer to the Collector was under section 320 of 
the Code of Civil Procedure, and that section provides that the 
Local Government may, with the sanction of the Governor General 
in Council, declare by notification in the official Gazette that in 
any local area the execution of decrees should be transferred to 
the Collector, and that the Local Government may from time to 
time prescribe rules for the transmission of the decree from the 
Court to the Collector, and for regulating the procedure of the 
Collector and his subordinates in executing the same, and for 
retransmitting the decree from the Collector to the Court* Then 
the section provides as follows Rules under this section may 
confer upon the Collector or any gazetted subordinate of the 
Oollector all or any of the powers which the Oourt might exercise 
in the execution of the decree if the execution thereof had not 
been transferred to the Collector, including the powers of the 
Court under sections 294i and 812, and rnay provide for orders 
passed by tho Collector or any gazetted subordinate of the
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1906. Collector, or orders passed on appeal with respect to such orders
riTi being subject to appeal to and revision by superior re venue-

Ohottmi., authorities as nearly as may be as the orders passed by the Court,
or orders passed on appeal with respect to such orders, would be 
subject to appeal to and revision by appellate or revisional Courts 
under this Code or other law for the time being in force if tho 
decree had not been transferred to the Collector.

‘^A power conferred by the rules upon the Collector or any 
gazetted subordinate of the Collector, or upon any appellate or 
revisional authority, shall not be exercisable by the Court or by 
any Court in exercise of any appellate or revisional jurisdic­
tion which it has with respect to decrees or orders of the Court/'’

The Code however confers no power on the Collector to set 
aside a sale under section BIO A.

Nor is there any rule vesting that power in the Collector. We 
say this notwithstanding that it was urged before us by Mr. 
Patwardhau that the Buies 16 and 17 at page 4-03 of the Local 
Rules and Orders made under enactments applying to Bombay 
had the effect of vesting the Collector with power to entertain 
these applications. His argument appears to have been that 
Rule 17 necessarily implied that the Collector had the power.

That rule provides that ‘̂'i f  any application to set aside a salo 
be made within the time limited by law to the Collector or other 
officer aforesaid, he shall refer the applicant to the Civil Court.’^

Apart from the fact that the rule was passed before section 
310A came into existence, we 'think it is clear that it cannot 
be said it implies that the Collector had any power to sot asido 
a sale. In fact the very terms of the rule preclude, such 
a contention.

When an application is made to set aside the salo, what m 
incumbent on the Collector under the rule is to refer tho appli­
cant to the Civil Oourt; and it will be perceived from that part 
of section 820, which we have already quoted, that the power 
conferred by the rules upon the Collector shall not be exercisable 
by the Court : if the matter be referable to the Civil Court 
it necessatily implies that the power has not been conferred by 
the rules on the Collector.
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Then reliancc has been placed on a decision in Sheo Prasad v. 1906.

Muhammad Mohsm Khmi^^\ the result of which, Mr, Patwar- PiiA
dhan contends, is that when once the execution of a decree is r,

 ̂ CHmriijAii*
transierred to the Collector^ then the judgment-debtor* is 
deprived of the benefit of section 310A of the Code of Civil 
Procedure.

We cannot believe that this was intended nor as we read the 
Civil Procedure Code is that its effect, and we think the power 
to act under section 310A continues notwithstanding a transfer 
of the execution to the Collector.

The only question is by whom that power is to be exercised.
I f the power has by rules been vested in the Collector, then it is 
cxercisable by him and not by the Court. If that power has 
not been conferred on him, then, in our opinion, the power must 
continue still to be exercisable by the Court.

The next point urged is that the judgment-debtor cannot apply 
under section 310A, because the sale has already been confirm­
ed by the Collector. But not only was the application made 
by the judgment-debtor before the sale was confirmed, but there 
is nothing in section 310A which precludes the Court from 
setting aside the sale merely because ifc has been confirmed.

We therefore are of opinion that in this case an appeal lies, 
and that ifc was erroneous on the part of the Judge of the 
subordinate Court to hold that it was incumbent upon the 
judgment-debtor to deposit in Court anything except that for 
which scction 310A has made provision. The judgment-debtor 
deposited all that the section required of him, and all its condi­
tions have been performed. We are therefore of opinion that 
the judgment-debtor was entitled to have an order under that 
section setting aside the sale*

We therefore reverse the decree of the lower Court and 
direct that the sale be set aside and the appellant get his costs 
throughout.

Decree reversed,
O'* Be B*
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