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APPELLATE CIVIL,

Before Mr. Justice Batty ard My, Justice Heaton

RAMCHANDRA SADASHIX.T (or161¥AY DECREE-HOLDER), APPELLANT, o,
LAXMAN SADASHIV (ORIGIFAL JUDGMENT-DEATOR), RESPONDENT,*

Limitaticn Act (XV of 1877), Sehedule 11, Art. 179—Decree— Execution of
decroe—A pplication to execute the decree— Application not accompanied by
a certified copy of the decroe under cxecution—Application made © in accord-
ance with law ~Step-in-aid—High Cowrt Clvil Olrenlars Bule SOT.

On the 3rd February 1000, the deerse-holder firsh applicd to execute his decree.
In 1902, he again applied to execute Lis decrec; but this second application
was dismissed as it was not accompanied by a cerblﬁcd copy of the decree (High
Court Civil Cireulars, Rule 80). On the 18th June 1905, the deerce-halder
appﬁed for the third time to exccute the decree. The lower Courts
held that the application of 1902 not having been accompanied by a certified
copy of the decree was not one made ‘in accordance withlaw,’ and that eon-
sequently the third application was barred by bime Lo

Held, that the application Jof 1902 though not accompanied by a copy of
the deeree, as required by Rule 80 of the High Court Cirenlars, was an applica-
tion fin acecordance with law’ within tho meaning of article 179, Sechedule IT of
the Limitation Aet (XV of 1877) ; and that, therefore, the third apphcmtion was
within time. .l

Sadashiva v. Ramchandra O), not followed.

Pachioppa Achart v. Pogjoli Seenan @) followed.

The proper view to take of Rule 80 of the High Court Civil Clrculms is nok
that it prescribes the essentials which an applieation for execution must contain
and which are necessary to constitute the applieation itself an applieation in
accordance with law, but that it requires something further hesides the applica-

# Hecond Appeal No, 857 of 1006,
+ Bombay High Court Civil Circulars Rale 80 j—

Tvery application for the execution of a decrce not; hoing an oral application under
saction 256, Civil Procedure Code, shall be made in the Form No. XIX at 1. 165, and
shall be accompanied by & copy of the decree of which excoution i sought, unless for
gpecial reasons the Court dispenses with the copy,

Provided that if the application is made to a Court to which a copy of the decree

- bas been sent mder seetion 234 of the Civil Procodure Code, it shall not be necessary

to present a fresh copy with tho applieation so long as the copy sent undor section 224

Jgavailable in that Court.

(1) (1903) & Bom, L. R, 384, 2} (1005) 28 Mad. 557.
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4ion itself, an accompaniment extraneous to the applieation, as a condition prece-
dent to further action by the Court executing the deoree.

The Limitation Aet (XV of 1877} as an enaetment of a restrictive character,
must be strictly construed.

Umiashankar v. Chhotalal (D £ollowed.

ArpEAYL from the decision of A. Luecas, District Judge of Sitdra,
~ confirming the order passed by K. V. Desai, Subordinate Judge
of Wii.
Proceedings in execution.

The decree-holder (appellant) applied in 1900 to execute a
decree which he had obtained against the respondent.

In 1902, he applied a second time to execute his decree, butb
this application was not accompanied by a certified copy of the
decree under execution. It was therefore rejected. )

On the 18th June 1905, the decree-holder again applied to
execute the decree. ‘

The Subordinate Judge held that the third application was
Larred by time. In his opinion as the seeond application was
not accompanied by a certified copy of the decree, the application
was not made €in accordance with law? (Art. 179 of the Schedule
I1 to the Limitation Act, XV of 1877), and was not a step-in-aid
of execution to the third application,

On appeal this order was confirmed by the Distriet Judge.
The decree-holder appealed to the High Court.

T. R. Desaz for the appellant,—Our application of 1902 did not
cease to be one ‘made in accordance with law’ simply because
it was not accompanied by a certified copy of the decree under
exccution. The High Court Civil Circulars Rule 80, no doubt,
requires that every application for execution of decree must be
accompanied by a certified copy of the decree ; but the rule is
framed only for the convenience of the Court executing the
deeree, It i¢ not meant to qualify the provisions of the Limita-
tion Act (XV of 1877) ; which must always receive a strict con-
struction. See Umiashankar v. Chihotalal.®.

t1) -(1875) 1 Bom. 19.
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The case of Sadashiva v. Ramchandra® is decidedly against me ;
but I submit that that ease should not be followed in view of the
remarks to which it was subjected in Packiappa Achari v. Pogjali
Seenan®,

M, V. Bkat for the respondent :—The case of Saedashiva v.
Ramchondra® governs the present case. The Madras High
Court has dissented from its reasoning, but the correctness of the
Bombay decision has not been questioned in this Court, and it
should, therefore, be followed.

7. B. Desas was heard in reply,

BaTTY, J.:—In this case an application for the cxecution of a
decree was held to be time-barred, notwithstanding that within
three years of its presentation a prior application for execution
had been put in, That prior application was held insufficient
for the purpose of saving limitation, on the ground that it was.
not accompanied by a copy of the decree as required by Rule 80
of the High Court Circulars (Civil) framed under section 562,
Civil Procedure Code, The objection taken was, that as the
darkhast in question did not comply with the requirements of
the High Court Rules, the darkhast was not in accordance with
law, within the meaning of Article 179, Limitation Act.

This is a view, which has no doubt been aceepted by a Division
Bench of this Court, in the case of Sudashive v. Ramchundraltl.
That decision, however, has been criticisedland disapproved in the
case of Packiappa Achart v, Pogjali Scenan®, We have had the
opportunity of consulting Mr, Justice Chandavarkar and under-
stand that His Lordship would not now adhere to the decision of
his colleague, who promounced the judgment in Sudwshivae v.
Ramchandra®. ‘

We think that the proper view to take of the Rule that requires
a darkhast to he accompanicd by a copy of the deeree, is not tlink
it preseribes the essentials which an application for exceution
must contain, and which are necessary to constitube the applica~
tion itself an applicotion in aceordance with law, bub that it
vequires something further besides the application itself, an

(1) (3008) 5 Bom. L. B, 304, . (@ (1905) 28 Mad, 857,
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accompaniment extraneous to the application, as a condition 1906,
precedent to further action by the Court executing the decree. Rasrenaxnpea

The Limitation Act as an enactment of a restrictive character, Laxias,
must be strictly construed : Umiashankar v. Chhotalal®., We
must take the darkhast now in question to be in time, if the pre-
vious darkhast was in accordance with law, notwithstanding that
certain accompaniments, accessories or extraneous details may
have been wanting and that there may have been a failure to
comply with the requirements of rules not strictly affecting the
application itself.

For these reagons we reverse the decree of the lower appellate
Clourt and return the case to that Court, in order that it may be
proceeded with according to law.

Costs to follow event,

Decree veversed.
B, I
1y (18756) 1 Bom. 19,
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Refore Str Lawrence Jonkins, K.QLE, Chicf Justice, and My Justice
Beaman, X
1906,

SUMSUDDIN G-OOLAM HUSEIN aND ANOTOER (OBIGINAT PLAINTIFES) 0, Seutemnder 3.
ABDUL HUSEIN KALIMUDDIN axDp aNOTUER (ORIGINAL DEFENDANTSVE  ~7 777777

Muhomedan Law--Spes succcssionis—Non-transferable and non-releasable —
Transfer of Properly Act (IV qf 1683), sec. G (@)—Deeds eaccuted by pay-
ddnashin lady—Burden of progf.

The chance of an heir-apparent succeeding to an estate is under Mahomedan
Law neither trausferable norreleasable. It is only Dy an applieation of the
principle that equity considers that done which cught to be done that such a
chance can, if ab all, be bonund.

It was not intended by section 6 (@) of the Transfer of Property Act to
ostablish and perpetuate the distinetion between that which according to the
phraseclogy of Fnglish lawyors is assignable in law and thet which is assiznable
in oyuity.

* Appeal No, 1431, Origiunl Suit No, 530 of 1004,
B1B2 k=]l



