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APPELLATE CIVIL,

Befoie Mi Justive Russell, doting Clief Justice, and Mr. Jyslice Beaman,

WAMAN HARI (orrerwar Surtry No, 1 axp OproNENT NO. 1),_AI’1’ELLAN’I‘,
9. HARI VITHAL (or16IiNaT PrarnNtirr), REgroNDENT*

Civil Procedure Code (Aot XIT of 1882), section 253—Dogree— Erecution —

Stay of enecution on furaishing security — Encoution against surety—Suvety's
Liability—Erroneous decision upon o point of law—Res Judicata.

The execution of & deeree passed in plaintiff's favour was stayed pending
appeal by the defendant on his furnishing scourity. Afterwards the plaintiff
having proceeded in execution against the defendant and the sureby, the Court
allowed the plaintiff's claim against the surety. In a subsequent exceution
proceeding the plaintiff having presented a darkhast for further exeeution
against the surety, the Court passed an order allowing the claim., The order
was confirmed in appeal.  On second appeal by the surety,

Held, dismissing the second appeal, that it was not open to the surety to
re-open the question asto his liability, he having accopted the finding as to hia
liahility in the prior execution proceeding and having abandoned the point in
the lower appellate Court in the present proceeding.

Peor BEAMAN, J. :—An crroneous decision upon & point of law may yet as
between the parties to it, but no further, be a sufficient res judicats to preclude

them from re-agitating it.
The econflict between Lakshman v. Gopal ) and Venmbape Naik v
Bastingape® indicoted.

SEcoND appeal from the decision of T, D. Fry, Joint Judge of
Sdtéra, confirming the order of K, R. Natu, Subordinate Judge
of Isldmpur, in an execution procecding, ’

One Suryaji had a son Balaji who predeceased his father, -
leaving his widow, Annapurnabai, him surviving,” After Sur-
yaji's death his widow, Yeshvadabai, adopted one Vithal and on
his death his widow adopted Hari. '

Hari brought a suit, No, 881 of 1890, to recover possession of
the family property in the hands of Annapurnabai. In the said
suit EHari, the plaintiff, on the 6th September 1892, obtained a
decree awarding bim possession of the property claimed. Anna-
purnabai preferred.an appeal, No, 250 of 1892, against the decree

¥ Second appeal No. 124 of 1906.
(L (1996) 30 Bom, 506 : 8 Bofn, L, R. 307,
(2 (1887) 12 Bom, 411,
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and in the appeal Yeshvadabai was added a party. On the
10th October 1895 the appellate Court confirmed the decree

and further added that the plaintiff should pay Annapurnabai .

Rs. 87 every six months for her maintenance and that the
maintenance should be a charge on the property in suit.

In the meanwhile, on the 26th October 1892, the plaintiff
presented a darkhast, No. 517 of 1892, to execute his decree in
suit No. 331 of 1890, and in the execntion proceedings that
followed some property was given in his possession, but further
exscution was stayed by the appellate Court pending the dis-
posal of Annapurnabai’s appeal No. 250 of 1892, The appellate
Court granted the stay on Annapurnabai’s giving security and
one Waman Hari stood surety for her up to Rs. 1,000, This
darkhast was struck off after the decision in appeal.

The plaintiff then gave a second darkhast, No. 46 of 1898,
against Annapurnabai and her surety Waman demanding posses«
sion from Annapurnabai and Rs. 1,000 for costs and mesne
profits from Waman. The plaintiff was aceordingly put in
possession of some of the property, but his prayer against
‘Waman was rejected on the 29th January 1896 on the ground
that he was not a defendant but merely a surety. It was
apparently held that the plaintiff could not enforce his decree
against Waman in execution but must file a separate suit. This
darkhast was finally disposed of on the 9th July 1897.

Afterwards the plaintiff gave a third darkhast, No. 140
of 1898, against Annapurnabai, Yeshvadabai and the surety
Waman, demanding possession of the remaining property and
costs and mesne profits for six years at the rate of Rs. 800 a year.
Out of the sum of Rs, 4,800, the plaintiff demanded Rs. 1,000
from Waman and the Court allowed the plaintiff to recover that
amount from him, The order was passed on the 20th August
1900. Waman appealed against the said order and during the
pendency of the appeal he got the order provisionally stayed on
giving security, One Balaji Purushottam stood surety for him
on the lst November 1900. This darkhast was dismissed on
the 25th September 1901 owiag to the failure of the plaintiff to
appear and to show cause why the stay should not be continued,
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The appeal preferred by Waman against the order of the Court

.granting plaintiff Rs. 1,000 was, however, heard and the order

was confirmed on the 10th December following.

] Annapurnab&i died in the year 1901 and Yeshvadabai in
1902.

- On the Oth December 1902 the plaintiff filed the present
darkhast, No, 457 of 1902, against the first surety Waman and
his surety Balaji to vecover Rs. 1,000 and Rs. 24-5-2 as costs and
future costs.

Waman, the first surety, answered énter alia that as he was
not a party to the original decree the plaintiff could not, in a
darkhast proceeding, execute the decree against him as surety ;
that supposing his liability did arise, then the present darkhast
was barred by section 13 of the Civil Procedure Code as the
plaintiff did not claim mesne profits in his first darlhast, No. 517
of 1892, nor had he in that darkhast reserved his right to
demand mesne profits ; that the darkhast was time-barred owing to
the former darkhasts being not presented in time; that in the
second darkhast, No. 46 of 1896, it was held on the 29th Janu.
ary 1896 that no darkhast could lie against him, and as no
appeal was preferred against that order, it became final and his
liability was at an end ; that during the proceedings of the third
darkhast, No. 140 of 1898, the previous orders were not brought
to the notice of the Court owing to the plaintiff’s fraud, hence

. the order in that darkhast was not proper, and this being a point

of law, there was no bar of res judieate and the point should be
re-considered ; that Annapurnabai being dead and the plaintiff
being her heir, both the judgment-debtor and judgment-creditor
had beeome identical ; that even if it be held that the plaintiff
was not Annapurnabai’s heir, still his claim was entirvely satisfied,
and that the plaintiff being guilty of laches in executing his
decree against the original judgment-debtor, and as that judg-
ment-debtor was dead, the opponent’s liability as surety had

coine to an end.

Balaji Purushottam, the second surety, added that as he was
not a party to the original decree, the was not liable under the
darkhast, and that the darkhast was barred under sections 13
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and 43 of the Civil Procedure Code as the plaintiff did nob
demand mesne profits in his first darkhast, No. 517 of 1892, and
as he had not reserved his right to claim mesne profits in that
darkhast,

The Subordinate Judge framed in all seven issues and his
findings on issues Nos, 3 and 6 were 1=

(3) The darkhast was nob time-barred,

(6) Waman’s liability as surety had not come to an end as
contended for by him and his surety Balaji.

The Subordinate Judge therefore directed that the darkhast

should proceed against Waman and Balaji for the amounts

claimed from them.

Waman having appealed, the Assistant Judge (M. French)
reversed the said order, being of opinion that the decision in the
second darkhast, No. 46 of 1896, operated as res judicata.

The plaintiff thereupon preferred a second appeal, No, 101 of
1905, and the High Court (Jenkins, C. J., and Batty, J.), on the
19th June 1905, rveversed the decree and remanded the case,
holding, ‘“ We do not think that the decree of the Assistant
Judge can be supported having regard to the order passed on
the later darkhast. The resulb is that we reverse the decree of
the lower appellate Court and send back the case for disposal on
the merits.”

On the remand the arguments before the lower Court -were
confined to two issues, namely, whether the present darkhast
was time-barred and whether Waman’s liability having been
based upon the fact that he was surety for Annapurnabai, the
vespondent (plaintiff) Hari, who was heir to Annapurnabai, could
not recover. The Court found both the issues against Wamzm
and confirmed the order of the first Court,

Waman preferred a second appeal,

8. R. Bukhle, for the appellant (frst surety and opponent 1) rwe
We contend that the plaintiff should enforce liability against us

by a separate suit. He cannot do so in execution. Section 263

of the Civil Procedure Code vrovides for cases wheie a person
becomes liable as surety before the passing of a decrec in an
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original suit. In the present case we became surety after the
passing of the decree and while the appeal against the decree
was pending. It was therefore wrong to allow execution against
us. Thelatest ruling in support of our contention is in Lakshman
v. Gopal O,

N. L. Skiveshvarkar, for the respondent (plaintiff) :—1It is not
now open to Waman to contend that we should proceed against
him by filling a regular suit. After the case was remanded by
this Court in the second appeal for disposal on the merits, the
only points urged in the lower Court were—(1) limitation and
(2) we having alleged ourselves to be Annapurnabai’s heir had
no right to proceed Jagainst the surety as the right under the
decree had merged, we being Annapurnabai’s heir. He had
abandoned his contention with respect to the point now raised.

Secondly; so far as the appellant’s liability in execution pro-
ceeding is concerned he is concluded by the order in the third
darkhast, No. 140 of 1898, In that darkhast we sought to
execute the decree against Annapurnabai and Waman, the
appellant, Therein he contended that we could not proceed
against him in execution and that a regular suit was our remedy.
An issue to that effeet was raised and it was found against him,
He appealed and the decision of the first Court was confirmed.
He did not proceed further by way of second appeal.

[BeAMAN, J.:—Why should he take the matter hwher, the
darkhast being dismissed for your default ?]

The fact i is, after he preferred the appeal against the order of
the Subordinate Judge, he obtained stay of execution in Novem-
ber 1900, It was therefore impossible for us to proceed with
the darkhast, and therefore we allowed it to be dismissed on the
25th September 1901, The appeal was decided in our favour on
the 10th December following. It was perfeetly immaterial
whether the darkhast was dismissed or allowed to remain on file.
The dismissal did not improve Waman’s position in any way.
The decision of the Court in his appeal was a deeree within the
meaning of section2 of the Civil Procedure Code, and it has been
held in numerous cases that such decrees operate as res judicata

(1) (1906) 30 Bom, 506 : 8 Bom, L., R. 867.
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in subsequent proceedings : Hare Ganesh v. Yamunabai®, Qanar-
wdudin Ahmad v. JowalhiF Lal®,

Thirdly, we contend that the question of Waman’s liability in
execution proceeding was decided by this Court in this very
darkhast when it remanded the case in second appeal No. 101
of 1905.

The facts show that the second darkhast, No, 46 of 1896, was
dismissed against Waman on the 29th January 1896 on the
ground that he was not a defendant in the decree but became
surety after the decree. It was in consequence of this circum-
stance that the Assistant Judge (Mr. French), while deciding the
present darkhast in appeal, reversed the order of the first Cours,
holding that the matter was res judicata. The High Court in
reversing the decree of the Assistant Judge referred to the order
of the Court in the third darkhast, No, 140 of 1898, granting us
relief against Waman. We therefore submit that it is not now
open to Waman to raise the same question over again.

Assuming that it is open to Waman to raise the question, the
rulings of this Court are to the effect that the surety can be
proceeded against in execution : Venkapa Naik v. Bazstingapa®;
Maharaval Mokansinghji Jeysinghje v. The Government of Bom-
bay® 5 Babaji Ramiji v. Babaji Deyji®. The High Courts of
Madras and Allahabad also adopt the same view : Bans Bakadur
Singh v. Mughla Begam® ; Janki Knar v. Sarup Rani® ; Thivu-
malai v. Bamayyar®,

Bakhle, in reply :=-The point which we have raised now is a
point of law, and such point can never be res judicata: Chamanial
V. Bapubhai® ; Parthasarads v. Chinnakrishna®®,

The final ruling on the point as to whether a surety can he
proceeded against in execution is in Lakshman v. Gopal®D,
In that case the ruling in Penkapa Natk v. Baslingapa® was
considered and distinguished. It is not now open to take

(U (1897) 23 Bom. 35, ® (1880) 2 AlL 604,
) (1905) 27 Al 384, ) (1895) 17 AL, 99,
() (1887) 12 Bom. 411, (8) (1889) 18 Mad, 1.
(& (1881) 5 Bom, 408. ©) (1897) 22 Bom. 669,
@ (1897) 23 Bom, 47. ' (0} (1882) 5 Mad, 304,

(1) (1906) 30 Bow, 506 : 8 Bom, LB, 867,
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6. g different view, and if it be found mnecessary-to do so, the
WAMAN point will have to be referred to a Full Bench, The point was
) AT, not expressly abandoned in the lower Court, and even supposing

that it was abandoned, the point being one of law, it can be.
considered even at this stage.

Shiveshvarkar veferved to Bishnu Priya Chowdhurant v. Bhaba
Suisdari Debya®.

Russgrr, Ag. C. J.:—The plaintiff herein (Hari Vithal)
applied for esecution of a decree against the surety (Waman
Hari) of the judgment-debtor (Anpurna,bal) and the surety of
the surety (one Balaji), .

The following is a concise statement of the proceedings herein.

Bth September 1892, Decree for plaintiff in suit No. 331
of 1890 in Subordinate Court of Islampur against Anpurnabai,
wife of Babaji Suryaji. _ :
~ 26th October 1892. Plaintiff applied for execution, Darkhast
517 of 1892 (Darkhast No. I), and got possession of some
property. .

On appeal against the decree (250 of 1892), further execution.
wag stayed on Waman giving security, The appellate Court
remanded the suit and Darkhast No. I wag struck off the File
of the lower Court.

10th October 1835, The appellate Court finally modified the
" decree.

- Plaintiff then. presented an application for execution, 46 of
1896 (D. IT), against Anpurnabai and surety Waman, On 29th
January 1896 the Court dismissed Lis claim against Waman for
Rs, 1,000 on the ground that he was not a defendant in the
original suit.

Oth July 1897, Tho application was finally disposed of.

Then plaintiff applied for execution against Anpurnabai, also
against another defendant who had been added on appeal and
Waman, Darkhast 140 of 1898 (D. III).

20th August 1900. The Cowrt iwfer «lia allowed plamhﬁ’
apphca.tmn against Waman,

{1y (1901) 28 Cal, 818
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10th December 1901, Waman filed an appeal which was
decided against him. It was on this occasion that Balaji stood
surety for Waman. ,

25th September 1901, D. I1I, 140 of 1898 was chsposed of on
account of the plaintiff's default.

9th December 1902. Present Darkhast IV presented by
plaintiff against the two sureties. The First Court granted the
plaintifPs claim. Waman appealed to the lower appellate Court

which reversed the decree, holding that the decision of the Court

in No. 46 of 1896 (D. II) operated as res judicatr against plaintift
in the present application.

On the 19th Jupe 1905 the High Courb held thab « hzwmg.

1ecra1d to the order passed on the later Darkhast (D, III), the
decree must be reversed and the case sent back for disposa.-l on
the merits.”

The case was accordingly sent back and the only issues then
argued were Nos. 3 and 6, vz, limitation, and the issue as to
whether the plaintiff being alleged to be Anpurnabai’s heir had
no right to proceed against the surety as the right under the
decree was inerged. Both these issues were found against the
defendant and he has not attempted to impugn the findings on
them before us.

But on the 3rd bda.y of March 1906 a Bench of this Court’

in Lakshman v. Gopal O held that where a surety has become
liable for the performance of & decree passed prior to his

entering into the obligation he cannot under section 253 of

the Civil Procedure Code be proceeded against in execution
of the decree. And this is the sole point which has been argued
before us.

" The question which arises is--is it now open to Waman iz

this proceeding to re-open this question, If it is, the matter ‘must
be referred to a Full Bench looking at the case of Venkapa Z\azfu
v. Baslingapa . S
But we do not thinlk itis open to ‘Waman in this proeeeding to
re-open the question. For by his aceepting the finding on this

(1) (1008) 30 Bom, 506 : 8 Bow, L. R, 367, (2 (1887) 12 Bom, 411,
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point and deliberately abandoning it before the lower appella*:
Court we do not see how he can now seek to do re-open it in the
way he seeks to do.

In our opinion his proper course after the decree of the High
Court (8 Bom. L. R. 367) was to have applied for a review—see
Wagkela v. Shaik Masludin O—zelying upon that judgment as
being new and important matter within section 623, Whether
it is open to him now to adopt this course is a point upon which
we obviously give no opinion.

The result is that this appeal must be dismissed with all costs.

BEAMAN, J. :—The question is whether the plaintiff can proceed
against the surety Waman in execution or must file a separate
suit against him? That question was raised and determined in
Waman’s favour on the second darkhast. No appeal was
preferred against that order. It is conceded that an order in
execution is of the nature of a decree and if unappealed against
or confirmed in appeal is a decree constituting a res judicata.
On Darkhast No. 3, the same question was re-agitated but with
a different result. This time the Courts held against Waman and
in the plaintiff’s favour, No further appeal was made. But as
a matter of fact before the decree of the first appellate Court
was pronounced, the darkhast had been struck off for the plain-
tif’s default, There was therefore no apparent reason why
Waman should have taken the matter higher, Be that how it
may, plaintiff put in darkhast No, 4. And the first Court held
that the question between him and Waman was still open. The
Court of first appeal on the contrary held that it was res judicata
not by the abortive proceedings on the third, but by the effective
and final proceedings on the second darkhast. Plaintiff appealed
to the High Court, where it was held that the Judge of first
appeal was in error, and that by reason of the third Jarkhast
and what was done upon it, the plea of r¢s judicate based on the
result of the second darkhast, upon which Waman still relied,
failed. Their Lordships accordingly reversed the decree of the
Court below and remanded the case for disposal on the merits,

From what followed it is clear beyond :111 rensonable doubt that

(1) (1888) 18 Bom, 3580,
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Vaman understood this Court to have meant, not only that his
swn plea of 7¢s judicate had failed but that he was himself pre-
cluded by a like plea of the plaintifP’s from re-agitating thequestion

.as to his liability to be pursued in execution. For when the
remand came on, Waman did not again press his former conten-
tion, but limited himself to two points and two points only, one
of limitation and one of a highly technical nature; both were
decided against him, and in this appeal he has not disputed or
attempted to dispute the correctness of those findings. But about
the time that the lower appellate Court gave judgment, 4 Bench
of this Court held that a surety after the decree of the first Court,
although before the decree of the Court of final appeal could not
be pursued in exeeution, That finding appears to be in dircet

conflict with a former decision of this Court in Venkapa Naik v.
Baslingapa M which was in accordance with the views of the
High Courts of Caleutta and Allahabad. Upon the strength
of that Ruling the appellant presses us to hold that he is
not liable in these execution proceedings. He further contends
that upon & mere question of law there can be no res judicata,
As to the first point were it necessary to deal with it we
perceive no other course in the present state of the case than
to refer it to a Full Bench, But we are of opinion that
upon a true construction of this Court’s remand order, it
purported to and did in fact affirm that the particular question
which is now sought to be re-opened was res judicato by the
proceedings upon the third darkhast between these parties.
And we have the best authority for holding that an erroneous
decision upon a point of law may yet as between the parties to
it, but of course no further, be asufficient res judicata to preclude
them from re-agitating it. We are not of course to be under-
stood as suggesting that the decision of this Court was in any
way erroneous : we merely say that even had it been, yet if it
" did bear the meaning and construction which we believe that it
does, it wounld conclude the point which is now pressed upon us.
For that reason we would dismiss this appeal with all costs,

Appeal dismissed.
G. B. R,

(1 (1R8S7) 12 Dom, 411,
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