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But we cannot help noticing that what the lower appellate
Court took as a sign of the want of reasonable and probable
cause was a imistake——if mistake it was—on a difficult question
of law which the first Court in a caveful judgment held to be
no mistake,

And in this connection the latest pronouncement of .the Privy
Couneil is important, where it was lzid down by Lord Davey in
delivering the judgwent in Cox v, Fuglish, Seottish, and dusiralion
Barh, O that, “ The plaintiff has also to prove that there was
o waub of reasonable and probable cause for the prosecution,
or (as it may be ofherwise stated) that the circumstanees
of the ease were suck as to be, in the eyes of the judge, incon-
ab with the existence of reasonable and probable eause.”
donbit whother this was observed by the Judge of the lower

sisbe

appﬂ.!tu Clonrt.
But apavt from this the decree of the lower appellate Court
against defondants es, 1, 4 and 5 must be reversed and that

of the first Court vestored with costs thronghout,
Decree reveysed,
ST
[1938] A, €. 168 at p. 171,

CRIMINAL BEVISION.

Dofore My, Justice Russell wnd Ar. Justice Batéy.
BMIPEROR o DATTD HANMANT SHAUATURKAR*

Criminal Procdure Cude (Aet TV of 1808), seebions 222, 230—Successive

breachss of {rusé—Joiwier of  charges—Joint {ricl—~Sume trensaction-—

¢ Transaction’ meaning of.

Where the aceussd persons were jointly in charge of trust funds, so that one
could not aet withont the connivance of the other, and each of them misappro-
priated sums of money from the trast funds to his own wuse, thus evidently
earrying throngh their object in coneert, the fact that they carried out their
scheme by successive acts deue ab intervoly, allernalely taking the benelits, did
not prevent the unity of the project from constituling the series of acts one
transaction, 7.e., the carrying through of the same object whieh both had from
the fivst act to the Jast : and there was no objection to their being trled joinfly

at one tyial,
# Criminal Applhication for Revision Ko. 77 of 1905,
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Saction 292 of the Oriminal Procedure Code (Act V' of 1898) cleayly admits
of the trial of any number of acts of breaeh of trust committed within the
vear as amounting only to one offence. The section does not require any
particular formulation of the aceusation, but only eracts that it is sufficient to
show the aggregate offence withont specifying the datails, It dispenses with
the necessity of amplification : it does not prohibit enumeration of fthe partie
cular items-in the chargas

Seetion 239 of the Criminal Procedure Code (Act V of 1838) admits of the
joint trial when mora persons than one ave acensed of different offences com-
mitted in the same tramsaction. It sufiices for the purpose of justifying a
joing trial thut the accusation alleges the offences committed by each accused
to have been committed in the same transaction, within the meaning of section
939, It isnob necessary that the eharge should contain the statement as to
the transaction being one and the same. Itis the tenour of the accusation
and not the wording of the charge that must be considered as the test.

In section 239 of the Code, a series of acls separated by intervals of time
ave not excluded, provided that those jointly tried have throughout beeu
divected to one andsthe same objective. If the accused started together for the
samo goal, this suffices to justify the jeint trial, even if incidentally, one of
those jointly tried has dene an ach for which the other may not be responsible.

The foundation for the procedure in section 239 is the association of two
persons conourring from etart to finish o abtain the same end, No doubt if
it were attempted fo associate in the trial a person who had no connection
whalever with the transaction ab a time when one or more of the sories of the
acts alleged hud been done then that would be outside the provisions of the
section,

“ Transaction ” means “earrying through ” and suggests not necessarily
proximity in time-~so much as continunity of action and purpose.

ArrricarioN under section 435 of the Criminal Procedure Code
(Act V 1898), for revision of conviction and sentence passed
on appeal by A. Lucas, Sessions Judge of Séitdra, confirming
conviction and sentence recorded by J. E. Sahasrabudhe, First
Class Magistrate of Sdtdra.

The accused No, 1 (Datto Hanmant) was the Karbhari and the
aceused No. 2 (Ganesh Waman Bhagwat) was the nagdi karkun
(caghier) of the complainant, Sardar Gangadhar Luxaman
Swami of Chafal.

On the 18th April 1898, the complainant left Chafal to go to
the Nizam’s dominions on business in connection with the
regrant of a \ullaoe. Previous to his depmture, the complainant
‘counted his “ khasgi 7 or private balance and handed it over to
the two accused,
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The complainant did not again verify his cash balance till the
Oth June 1903, when he found, on examining the accounts,
that Rs, 5,249 remained to b2 accounted for. He, therefore,
charged the two accused with having embezzled that amount,
As the alleged embezzlements might have extended over more
than five years during which the accused had unchecked control
over the Swami’s cash, the accused were charged cach with
having emhezzled three items within the period of one year
beginning from the 18th April 1598,

Datto Hanmant (accused No, 1) was charged with having
misappropriated Rs. 650 on the 11th Decamber 11838, Rs. 1,500
on the 12th February 1899, and Rs. 700 at some date unspecified
in 1809, And Ganesh Waman was said to have embezzled
Rs. 400 on the 21st August 1898, Rs. 400 on the 22nd December
1898, and Rs. 200 on the 17th July 1899.

They were tried together at one frial by the Pirst Class
Magistrate of  Sdtdra, who convicted them of offences under
section 408 of the Indian Penal Code and ordered that ¢ each of
the two accused should suffer rigorous imprisonwment for four
months for each head of the charge and should alzo pay a fine
of Rs. 300. The sentences to run one after the other.”

On appeal the Sessions Judge of B4tdra confirmed the convie-
tions, with the exception that the accused Neo, 2 was not held
answerable for Rs. 200, as the item could not be included in the
charge, having “been embezzled more than a year after 18th
April 18987 The sentences passed on the two accused were
confirmed.

Datto Hanmant (accused No, 1) filed this application, con-
tending dnter aliv that the joint trial of the two accused was
illegal, that as each of the accused was charged with having
committed thyee distinet acts of misappropriation in respect
of three separate sums on three different occasions quite in-
dependent of cach other, the trial was illegal and had prejudiced
the defence ; and that it was not alleged by the prosecution that
either of the accused was any way concerned with the eriminal
breach of trust by the other in respect of three distinet sums
respectively shiown in tle charges framed agains€ them,

1305,

Farrznog
2.
Dario
Haxwany
SUANAPTR-
Al



52

1905,

Buesxor

k4
Darro
Hamaaxy
Suamargr~
EAR,

THE INDIAK LAW REPORTS. [VOL. XXX,

Robertson (with him 3, 7. Bhat), for the aceused : —We submib
that the various offences with which the accused is charged
exceed three in number and they were not committed within
one year., These offences cannot therefore be tried together,
Sce section 234 of the Criminal Procedure Code (Act V of 1895),
Secondly we say that the offences with which the accused
(applicant) is charged are totally distinet offences from thoss
wigh which Ganesh (accused No. 2) has been charged ; and that,
therefore, the two accused persons eannot be tried together at
one trial. See section 239 of the Criminal Procedure Code
(Act V of 1828). A joint trial of two or more persons is permis-
sible only if they are accused of the same offence or of different
offences committed in the same transaction or of having abotted
one another in committing an offence. The question in the
present case is, were the diffevent acts done by the aceused so
connected together tas to form parts of the same transaction.
We submit that there was no joint action on the part of the
accused ; cach acted independently of the other. In framing
the charges also each of the accused is charged with having
committed three distinet acts of misappropriation in respect of
three separate sums on three different occasions quite indepen-
deab of each other. Neither was in any way privy to or con-
nected with the acts committed by the other. The joint trial
was, therefore, illegal. See Bmperor v. Jethalal Hurlockand @
where the remarks on which we rely ave at page 485. In thls
case there is no evidence of preconeert betiveen the two accused.

Binning (with him D, 4. Kkare), for the complainant :=—As $o

the first point we submit that section 222 of the Criminal Proce-

dure Code (Act V of 1898) admits of the trial of any number of
acts of breach of trust committed within the year as amounting
only to one offence. 1t enacts that it is sufficient to show the
aggregate offence without specifying details. On the second
point we submit that the case for the prosecution is that both
the accused were acting in concert and had a common intention.

In this-case both the accused are found to be jointly in charge of
the trust fund, so that one could not have acted W1thout the
equnivanee.of the other,

Va,sucle'o e Kwtzkar, Goverament Pleader, for the Crown.

1) (1905) 29 Bom. 449; ¥ Bow, L, R. 527,
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Barry, J.—TIn this case the two accused Datto Hanmant and
Ganesh Waman, having been entrusted with certain moneys be-
longing to the Swami of Chafal, the first as Karbhari and the
seeond as cashier, were accused of having committed breach of trust
in respect of those moneys; Datto, the first accused, having, it is
alleged, taken Rs, 650 ou the 1ith December 1898, Rs. 1,500 on
the 12th February 1899, and Rs, 700 at some date unspecified in
1899 ; while Ganesh Waman is said to have committed breach of
trust in respect of Rs. 400 on the 21st Angust 1898, Rs. 400 on the
21st December 1898 and Rs. 200 on the 17th July 1809.

Both the accused were convieted : each of them in respect of
cach item which he way alleged to have taken: except that
Gauesh was nob convicted in respect of the last mentioned item
of Rs. 200,

The present application is one for revision in favour of Datto
on the ground of misjoinder of charges. Certain facts connected
with the grounds assigned for conviction have been stated to us,
but in revision we do not ovdinavily interfere with findings of
fact and in the present case see no reason for departing from the
ordinary practice. :

The objections talten are, first that the various offences execed
three in number and were not all commitbed within one year, and
that therefore tho offences could nob be tried together; secondly
that the otfences with which Ddatin has heen charged are totally
distinet offences from those with which anesh ha,, peen charged
and that therefore the two accused persons could not be tried
together under section 239 of the Criminal Procedure Code.

We think with reference to the first objeetion that section 222
clearly admits of the trial of any number of acts of breach of trust
committed within the year as amounting only to one offence.
Section 222 does not require any particular formulation of the
accusation, bub only enacts that it is sufficient to show the
aggregate offence without specifying the details. It dispenses
with the necessity of amplification : it does not prohibit enumer-
ation of the particular items in the charge. In this instance the

_objection to the charge is practically that it is more specific than
it need have been, that it gave more details thah aﬂe-reqmred
under that section, This objection amounts, ab most, to this that

58

1905,

EMPEaon
.
Darro
Haxmarxz
SHAHAPUR-
KAR,



54

1903,
EMPEROR
v,
Darro
HANMANT

SHAHAPUR-
KAR.,

THE INDIAN LAW REPORTS. [VOL. XXX,

there has been—a merely formal errov in the drafting. of the
charge—an error in the form of the charge which certainly could
not have prejudiced the accused and is one which may be dealt
with agicoming within section 537. The introduction of greater
detail than iz legally necessary in no way affects the jurisdietion
of the Court. Taken by themselves, the charges against Datto
and (Ganesh may, therefore, respectively be regarded as one offence
against each.

The only objection to the trial that remains for consideration

is, whether these offences nceording to the accusation were offences

committed in the same transaction. Section 239 admits of the
joint trial when more persons than one arve accused of different
offences committed in the same transaction. It suffices for the
purpose of justifying a joint trial that the accusation alleges the
offences committed by each accused to have been committed in the
same transaction, within the meaning of section 239, It is not
necessary that the charge should contain the statement as to the
transaction being one and the same, It isthe tenour of the accus=
ation and not the wording of the charge that must be considered
asthetest, And in this case, it is for the appellant to show that no
suchconnection between the offences alleged against the two accused
wag seb forth as would satisfy the -condition required for a joint
trial.

‘We think that the argument of the learned Counsel for the
appellant would have been move convincing if no continuity of
action and purpose, common to both the accused throughout, had
been alleged in the case presented by the prosecution. The word
“transaction ” is unfortunately not defined in the Code and the
meaning to be attached to it must be gathered from the context
in which it oecurs in various seetions and illustrations,

According to its etymological and dictionary meaning the word

“transaction” means “carrying through” and suggests, we

think, not necessarily proximity in time —so much as continuity
of action and purpose. The same metaphor implied by that word
is continued in the illustrations where the phrase used is «in the
course of the same transaction,” In section 215, the phrase is used
in a conneefion which implies that thefe may be a series of acts

' —'—illusstration (/) to that seetion indicates that the successive acts
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may be separated bg'r an interval of time and that the essential is
the progressive action, all pointing to the same object. In section
239, therefore, a series of acts separnted by intervals of time are
not, we think, excluded, provided that those jointly tried have
throughout been divected to one and the same objective. If the
accused started together for the same goal this suffices to justify
the joint trial, even if incidentally, one of those jointly tried has
done an act for which the other may not be responsible (véide
section 289, illustration (&) ).

We think the foundation for the procedure in that section is
the association of two persons concurring from sbtart to finish to
attain the same end, No doubt it it were attempted to associate
in the trial a person who had no connection whatever with the
transaction at a time when one or more of the series of the acts
alleged had been done, then it might be urged that would be
outside the provisions of the section, DBut since in this case two
persons have associated for the carrying out of cne particular

“common object, #iz. a breach of trust, the continuvance of that
object and the progressive execution of it by successive acts seem
to satisty the test and eriterion implied in section 239. In this case
it hasapparently been found by the lower Court that the accused
were jointly in charge of the trust fund, one of the accused being
the Karbhari and the other cashier. The one could not act withe
out the connivance of the other: and they both evidently carried
through their object in concert. That they carried out their
scheme by successive acts done ab intervals, alternately taking
the benefits, does not prevent the unity of the project from
constitnting the series of acts one transaction, 4., the carrying
through of the same object which both had from the first
act to the Jast. The objections raised are insaflicient.

We accordingly reject the application.

Application rejected,
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