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THE INDIAN LAW REPORTS. [VOL. XXXI
CIVIL REFERENCE.

Before Mr. Russell, dcting Clief Justice, My, Justice Beaman
and Mr. Justice Healon.

KALIDAS TALBHAI svp avorEER (Praivtires) ». TRIBHU-
VANDAS BHAGWANDAS (DEreNDANT).*

Indian Stamp Adct (IT of 1899), section 2, clause 15t—Insirument of partition—
Award—An sward by an arbilrator directing a partition.

An award began by saying ¢ Wo decide as below. Tho parties should act
accordingly.”” It went on, the defendant “should tale into his possession as
bolow after passing a legal reloase” It added other directions with regard to
the action of the defendant, and provided “in conuection with whatever
is settled to be given to the ‘defendant’ and to be taken by him, we direct
that the ¢ defendant’ should tale into his possession the propertics and receive
and pay money stated above after passing a release on sufficient stamp and
gebting it ragistered.”

*Hﬂu, that the award came Wxthm the meaning of the words “an award by

an arblt‘.mbm “difecting & partition ” within tho meaning of seetion 2, clause 15,
of the Indian Stamp Act (11 of 1880).

Per BEAMAN, Ji—The terms of section 2, clanse 15, of the Indign Stamp Ach
(1T of 1899), provide for all the eases, for parties having divided, or agreed ta
divide ; for arbitrators, to whom reference has been made, diresting o parbition ;
and last for the Courts effecting a partition. '

Tims was a reference under section 60 of the Indian Starp
Act (IT of 1899) made by Jehangirji Edulji Modi, First Class
Subordinate Judge of Surat.

The facts which gave rise to the reference were as follows :

One Bhagwandas Tapidas died in 1900, after having made o
will and a codicil. He left him surviving a son and two grands
sons by a predeceased son.

After Bhagwandas’ death his son Tribhuvandas (defendant)
raised disputes about the validity of the will and sued his

* Civil Refevence No. 8 of 1906,
+ Section 2, clause 15, of the Indian Stamp Act (IX of 1899) runs as follows :—
“Instrument of psrbition * means apy instrument whereby co-ownaors of any
property divide or agree to divide such properby in soveralty, and includps also a
final order for effecting a partition passed by any Revenue anthorify or any Civil
Court and an awaxd by an arbibyator directing a partition,
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nephews for the property of his deceased father. Subsequently,
however, the suits werc-withdrawn, and the matter was referred
to arbitrations

By a submission out of Court the son and the grandsons
referred to two arbitrators the decision of the suits between them
and of all disputes whatsoever between them relating to their
properties.

The arbitrators gave an award allotting certain properties and
moneys to the soh and the rest to the grandsons of the testator,
and directed that the son should pass a release before he took the
properties given to him., The award was written upon a stamp
paper of the value of five rupees, and was signed by the arbi-
trators only. Its main provisions were as follows 1=

“We Vakils Balvantrao Tripurashanker and Thakurram Kapilram were
appointed arbitrators under a reference paper, dated the 20th January 1804, to
deeide their disputes about property by Tribhrvandas Bhagwandas on one part

“and by Kalidas Lalbhai for himself and as the guardian of Balubhai....,.
on the other part...... Wa decide as helow. The parties should act-accord-

“ Bhagwandas in bis will referved toabove has separately shown the properties
to be taken by Tribhovandas, ...... out of which Tribhovandas should takeinto
his possession as below after passing a legal releaso.

* * o * *

“In oonuecetion with whatever is settled to be given to Tribhuvandes snd to
be taken by him we direct that Mr, Tribhovandas should take into his
possession the properties and receive and pay monsy stated above after passing a
release on sufficient stamp and: getting it registered to his nephew Balubbal
Natbubhai......Solong as Mr. Tribhovandas does not pass and get registered
- a full release of his entire claims as dirested above, we do not give him any right
either of taking possession of any of thejproperties or their profits or to claim
to demand the money or the ornaments in short, if Mr. Tribbovandas delays or
fails to pass the release, for so much of fime, he shall not get the profits of the
properties or interest on the amounts awarded to him.”

When the award was brought before the Court, a question
arose whether it should not have been stamped as an instrument
of partition as defined in seetion 2, clause 15, of the Stamp Act,

The Subordinate Judge felt a doubt on the point and in
referring the question to the High Court for decision remarked
as follows :—
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“The plaintiffs in this case contend that it is nobt an order or
award ‘directing a partition’ hereafter; the partition is made by
the order or by the award itself. Thus it will be seen that to
escape from the difficulties caused by sections 27 and 64 of the
Act, the plaintiffs lay stress on the word ‘directing ” used in the
definition clanse.

“If the words used had been ‘an award making, or effecting a
partition ’ then the meaning would have been clearer, though
the langunage may or may not have been correct. To direct a
partition is to order others to make a partition, The language
of proviso (¢) to article 45 of the Stamp Act, Schedule, shows
that the Legislature has understood the phrase °directing a
partition’ in the sense contended for by the plaintiffs, namely,
that the award itself does not effect the partition but orders
others subsequently to malke it.

““ But ab the same time to me it seems strange that a mere
direction or order to others to make a partition should be within
the definition whilst an award actually making and effecting a
partition should go duty free. I am afraid the Legislature in~
tends to include in the definition actually making the partition;
and the words used are capable of that construetion.

“The other objection taken by the plaintiffs is that it is no
partition at all which is eontained in the award, which does
nothing but interpret jand construe the will submitted to the
arbitrators. Even if the arbitrators do nothing more than crder
the kequests in the will to be given effect to, it is submitted,
that would be effecting a partition.” '

Tha reference came up for arguments before a Bench composed
of Russell, acting Chief Justice, Mr. Justice Beaman and Mr.
Justice Heaton.

The Government Pleader for the Government ;=1 submit that
the document in question is an instrument of partition within
the meaning of section 2, clause 15, of the Indian Stamp Act,
1899, The document if examined closely shows that it directs
a partition ; and an award even if it directs a partition is all the
same an instrument of partition. . ‘

»
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N. V. Gokhale for the plaintiffs :-—The legislature in section 2,
clause 15, of the Indian Stamp Ach, 1899, draws a distinetion
between documents “ dividing or agreeing to divide,” and Article
45 of the Act brings that distinetion prominently into relief, If
section 2, elanse 15, was intended to include documents effecting
as well as those directing a partition, the legislature could
have expressly said so. The Indian Stamp Act being a fiscal
cnactment should be strictly construed and in favour of the
stubject. ‘

The defendant was absent.

RusseLL, Ac. C. J. :—~We have rio doubt whatever in this case
that the question whether the document should have been stamped
as an instrument of partition as defined in section 2, clause (15)
of the Stamp Act, must be answered in the affirmative.

It appears that one Bhagwandas Tapidas died in 1900 after
having made a will and a codicil. He left behind him a son and
two grandsons by a predeceased son. Then it appears that
there were disputes between the son and the grandsons, and by
a submission paper, the disputes were referred to arbitration,
and it appears from that submission paper that Balvantrao
Tripurashankar and Thakorram Kapilram were not to divide the
property bub to malke an award.

Aceordingly they made their award ; and the question that
arises is, whether that award directs a partition or not.

Now with regard to that we have only to refer to the terms of
the award itself,

Tt begins by saying “we decide as below, The parties should
act accordingly.” It further goes on *Tribhuvandas should
take into his possession as below after passing a legal release.”
It ‘adds obher directions with regard to the action of Tribhuvan-
das, and in Clause IT, it says, “ In connection with whatever is
settled to be given to Tribhuvandas and to be {aken by him, we
direct that Mr. Tribhuvandas should take into his possession the
p;moEZrties and receive and pay money stated above after passing

a release on sufficient stamp and getting it registered to his

nephew Bhulabhai Nathabbai and Kalidas Lalbhai,”
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It is plain, therefore, in our opinion, that tbis award comes
directly within the meaning of the werds “an award by an
arbitrator directing a partition.”’

- BEAMAN, J. :—T should like o add that, in my opinion, the
words “ an award by an arbitrator directing a partition ” pre-
cisely fit the case. In ordinary cases, arbitrators have no power
to do more than direct a partition, The terms of section 2, clause
15, provide for all the cases, for parties having divided or agreed
to divide, for arbitrators, to whom reference has been made,
directing a partition, and last for the Courts effecting a partition.
Tt lies with the parties themselves to agree to make or actually
to make a partition. Bub it is not competent to arbitrators to
do movre than direct & partition, It is the same for all practical
purposes, whether they merely direct a partition to be wade, or
go further and define the manner in which to the best of their
judgment it should be made, nor in the latter case does it seem
to me to matter in the least, whether after having carefully set
forth the precise way in which they think the parties should
make the partition, they do or do not add a further direction to

- them to make it so. The latter would in no case have any legal

effect, per se.  But, whether with or without a previous reference
to arbitration, parties may be obliged to have recourse to the
Courts, and in that case the Court either by adopting the award
of arbitrators, which one party disputes, or where there has been
no award, by its own decree makes an effectual partition. The
question referred must, I think plainly, be answered in the
affirmative. :

HraroN, J.=-1 concur,
R R,



