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The second reason given by the learned Judge ab fiest sight
creates a difficulty in the way of our interfering, beeause it would
seem that he exercised a discretion, but that discretion was
exercised on the basis that a new tenant had been already in
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-

occupation of the same shop.

It is asserted by the advocate for the applicant and is conceded
by the advocate for the opponent that there is nothing on the
record that substantiates that stabement ; and thercfere, so far as
the diseretion of the learned Judge is based upon thab statement,
it has no legal fonndation. It may he that ib is true. If so, it
wust be proved in the wsual way, and if it is proved, then it must
be considsred, having vegard 9 the decisions, what the effect is
of this tenancy. ‘

But the result is that we must make the present rule absolube
and seand back the case to the Fourth Judoe in ovder that he may
deal with the application aceording to law.

Costs will be cosbs in the application bafore the Fourth Judge,

Lule wide absolute.
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SAL (onvarmen DrEcRRR-EOLDER), ACLTEL-
vant, v TIMMAYA miyv SUBBDAYA (omreivwarn DEFENDANT) AND
ANOIHER (oRIGINAL SUakTY), REsvonpunys® :

Eimitation det (XV of 1877), Sehedule TI, drticle 179, Eeplanation 1,
pare. 2—Deeyes—dJointly pusssd—A pplicetion for cweention against surety—
Civil Procedure Cude (Aot XTIV of 1882), ses. B53—:1 decres cannot be
dretbed as ©Jointly passed” ws ugninst the judyment-debior aind kis surety.

Before the passing of the decres in an orviginal suit, N became liable as surety

nal suib
was passed in January 1893, The deerec-holder filed soveral applientions to
ecute the decreco against the judgment-debtor. All these applications wera
within the periods prescribed by the Limitatio n Act (XV of 1877). But it was
only in 1902, that he filed an application to excente the decree under section 253
of the Civil Procedurs Cole (Act XIV of 1882) as against the surety.

" # Becond Appeal No, 753 of 1905,

for the due performance of part of the decres. The doeeres in the ox;
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4, that the application to exseute the desres against the suvety was batred
hy time, since the decree cannot be treated as passed jointly as against the
jodgment-debtor and the surcty, within tha meaning of article 179, Fxplana-
tion 1, pavagraph 2, of the second Schedule to the Limitation Aet (XV of 1877).

The words  passed jointly ” in article 179, Explanation 1, paragraph 2, of the

socond Sehedule to the Limitation Aet (\ V of 1877) refer to the decree which
iz “passed jointly ™ against more persons than one; and do not menn o dzcree
where a joint Liabilify may be douucﬂd by conbining the surety bond and the
provisions of section 233 of the Civil Frocedure Code, with the dewrce in
dispute.

SECOND appeal from the decision of G. D, Amd gaonkar, District
Judge of Kdnara at Kdrwdr, varying the decree passed by J, A.
Haldanha, Subordinate Judge ab Sivsi.

A

Application to exeeute a decree against tho surety.

The deerce-holder Narayan Ganpabbhat brought a sulb against
one Timmaya; and during the pendency of the suit attached a
debb of s, 202 due to Timmaya from one Dijiba Dongre, who

was prohibited by an order of Couwrt from paying the amount to
Timmaya. This attachment was raised upon Narasinha giving
surety before the decree for payment of the amount, #iz., Rs. 202
into Court, if so ordered. In the snit, Narayan obtained a decree

Jagainst Timmaya for Rs, 88-4-0 with interest at 6 per ceat,

The deeree-holder then on the 12th Qebober 1824 filed o dar-
Ihast to execute his deeree ngainst the judgment-debtor alone.
And he then filed several othier similar davkhasts all within the
time allowed.

It was not il the 206h June 1902, that he sought to make the
suveby lable under the (}.Mr ee, ‘when he filed a darkhast against
the surcby to recover Rs. 202, and against the judgment-debtor to
recover the remainder, By this time the decretal debt had
already gone up to Rs. 327-0-8,

The Subordinate Judge dismiszed the darkhast as time-harred
against the surety.

On appeal this decree was’ confirmed by the Distriet Judge,
who reasoned ;

¢ As regards the surety, the case seems to moe to be different, No application |

agadngt him was filed {ill 20th June 1902 ; and then no notiee was served upon
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him ssthe desree-holder did nob pay the process fees. He is only liable if if is
held that he falls within the purview of Explanation 1 to article 179, that is,.
that the decree was passed jointly against him and the judgment-debtor:
Timmaya ; so that the darkhast application against the latter keep alive the:
liasbility of the surety. The surety from exhibit 3 is clearly liable under

section 253, Civil Procedure Code, to be proceeded against in execution of the
decreo against the jndgment-debtor. But that decree may be executed against.
him to the extent of Re, 202 ¢ in the same mauner as the decree against the-
defendant.” Bub section 253, Civil Procedure Code, does not warrant the eonclu-

sion that a step against the ome istantamount even for the pwrposes of the
Limitation Act, to a step against the other. Tn fact, the proviso to section 253,.
Civil Proceduro Code, espressly safeguards the surety and militates against

such an inference. In this ease, up till 1902, the surety had no notice that his.
liability still existed ; and if the Limitation Act provides for the notiee to the
judgment-debtor every three years at least of his continued liability till the

complete discharge of his debt, and does not leave Lim to presutne such continu-

ange, because of his non-sabisfaction of the deeree, the surety may be presumed

to he entitled to at least the same notice and not o be exposed to have his

liability sprang mpon him after the lapse of any number of years. To put it

ghortly, I do not think that the law makes such notice to the judgment-debtor

tantamount to notice to the surety, much less the decree against the one tanta-

mount to a joint decree against both even with {he surety’s Liability under
section 253, Civil Procedure Codle, which only gives the decrec-holder an alter-

native vemedy against the surcty and one which is more expeditious than a

regular suite  The principle is, T think, the one laid down in Kuswi v. Vinayak,

1, L. B. 23 Bom, 483 rather than in Baboo Ram Lishen v. Hurkhoo, 7 W, Ba

3207

The decree-holder appealed to the High Court.

G. 8. Mulgaonkar for the appellant :—The decision of the
lower appeliate Court is unsound in law. A surety can be
proceeded against in execntion under section 253 of the Civil
Procedure Code (Act XIV of 1882), and in view of Kusuji
v. Vinayak®, the decree should be held to be joint decree passed
against both the judgment-debtor and the surety. See also
Venlapa Naik v. Duslingeps® and Jamsedjs v. Bawabhai®,
Hence, any step-in-aid of execution against the judgment-debtor
would operate to keep the decree alive against the surety also.

Nilkantha Aimaram for the respondent :—I submit that the
deeree under execution is not a joint-decree ab all. The surety

) (1898) 23 Bom 478 at p, 483 2 (1887) 12 Bom, 411,
(8) (1900) 25 Bom, 409,
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is not a party to the suit. The decree was passed in 1893 and
it was not till 1902 that & darkhast was filed against the surety.
The case of Venkaps Naik v. Baslingapa® is not in point: it only
decides that a deeree-holder can proceed in execution as against
the surety : he need nob filea separate suits Kusaji v, Vinayak®
also does not help the appellant. '

G. 8. Mulpsonhar was heard in reply.

Asrow, J,i—Respondent No. 2 had, before the passing of the
decree in an original suit, become liable as surety for the due
performance of part of the decvee, The decree in the original
suit was passed in January 1893, The first darkhast application,
which was made to execute the decree under section 283, Civil
Procedure Code, as against the surety was in 1902,

- The appellant seeks to take advantage of the previous applicas
tion for execeution made as against the judgment-debtor in order

to prevent the bar of limitation. Axrticle 179, Explanation 1,

paragraph 2, sets out that “where the decree or order has been
passed jointly against more persons than one, the application,
if made against any one or more of them, or against his or their
representatives, shall take effect against them all’” It has been
argued thabt although the decree in question was nob in fact
passed jointly against the judgment-debtor and the surety, the
appellant should be allowed to take advantage of this provision
and to treab the decree as passed jointly as against the judgment-
debtor and the surety, beeause under section 253 there becomes
established a stabutory joint liability on his part. In support
of that contention the case of Kuswyz v. Vinayak® was cited,
and it ig contended that in that decision the decree against
the judgment-debtor was treated as a joint decree against the
judgment-debtor and the surety. But it is clear on referring
to that case, that the judgment expressly describes as 2~sumption
the proposition that the surety was to be treated as aparty to
the suit, bound so far as suvety for its due performance: and
that case does not decide, that where there is joint liability with
the judgment-debtor to be deduced from the decree and sutety

(1) (1887) 12 Bom. 411, ) {1805) 23 Bom, 478 ab . 488,
3 1314—1 .
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bond and section 253, Civil Procedure Code, combined, there
the original decree must be treated a$ one “passed jointly ”
against the judgment-debtor-and the surety, The words of the
explanation to article 179 already read appear to be.plain: they
refer to the decree which is “passed jointly” against more
persons than one, and do not mean as far as we understand them,
a decree where a joint liability may be deduced, by combining the
surety bond and the provisions of section 253, with the decree
in dispute.

The appellant is thus not cntitled to take advantage of the
previous application for execution of the decrce, which he made
against the judgment-debtor.

Mr, Nilkanth for the respondent also contended that the decree
of the lower Court may be supported on the ground that it ean
be shown that the District Judge wasin errov in holding that
the decree as against the judgment-debbor, is not also barred.
In view of the decision we have arrived as to article 179,
Limitation Act, we need not go into this point.

Decree of the lower appellate Court confirmed with costs.

Lieeree confirmed.
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Before M. Justice Seott.,

JAIRAM NATHU (PuaiNtier) oo NATHU SHAMJT
AND OTHERE { DEFENDANTS).*

Hindu Low—Partition—FExpenses for seremonies of brother's song-—
Stare of step-mother—Value of strithan fo be deducted from share—
Frpenses for ceremonies of grandohildren.

In a wuit for partition brought by o Hindu agninet his father and hrothers,
the brothers are entitled to have set apart from the family property o sum
sufficlont to defray the expenses of their prospective thread, betrothal, and

Fma.rriug’e cerémonies, such sum to be caleulated according to the extent of
the family property, A father's wife iy on such partition entitled to a share

* Suit No, 841 of 1806,



