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whether or aot that condition also had been fulfilled. It haiJ to 
determine^ in other words, whether or not the judgment-debtor 
was a person earning his livelihood wholly or principally by 
agriculture. This the Court did̂  and finding that he was, it was 
again compelled to send the decree for execution to the Collector. 
I  think, therefore, that this appeal fails, and that the decree of 
the Court below must be confirmed with costs.

Decree confirmed, 
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Before Sir Lcmrence Jenhins, K.C.I.JE., Ohief Justice, M r. Justiee Aston, 

Mr. Justice JBeaman and Mr, Justice Seaton.

1906. -The se c re tA -B Y  o f  STATE fob . INDIA ik  COUNCIL, A p p lic a itt , v.
August 3. BHAGrlRATHIBAI (o b ig in a l  P la in t i f i ') ,  O p p o n ek t.*

Civil Procedure Oocle {Act X I V  o f 1882), sections 4:11 and 412—Flainiiff 
permuted to sm as a pauper— Compromise— Withdrawal ly  plaintiff without 
permission—Suboess—Failure.

If a plaintif?, wlxo lias been pemxtfced to aue as a pauper, withdraw from tlie 
suit witliotit permission under section 373 of tlio Civil Proeeduie Code 
(Act X IV  of 1882) as tbe result of a compromise by whicli tie obtained a 
substantial part of the relief claimed, he does not succeed in the suit within 
the meaning of Section 411 but he fails in the suit within the meaning of 
section 412 of the Civil Procedure Code.

Application under section 622 of the Civil Procedure Code 
(Act XIV  of 1882) against an order passed by G. R. Gokhle, 
Joint First Class Subordinate Judge of ShoMpur, in Civil Suit 
No. 555 of 19Oi.

The plaintiff Bhagirathibai was permitted to file a suit w  
/om d fm p v u  against her deceased husband’s relations for the 
recovery of her maintenance and for  residence. During the 
progress of the suit an award was made between the parties

* Oiril Application No. 456 of 1905,
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oui* o£ Court and the plaintiff" intimated the fact of the award 
to the Court and applied under section 378 of the Civil 
Ppeedure Code (Act X IV  of 1882), for the withdrawal of the 
suit without, permission to bring a fresh one. The Subordinate 
Judge, thereupon J made the following order : —

Tlie plaintiff says that as an award has been privately made between her 
aud the defendants providing for her maintenance, she does not wish to proceed 
with this suit, *,e., withdraws it under section 373 of tlie Oivil Procedure Oode.
I  therefore make no order as to the Oonrt-fee to be paid by the plaintiS 
(I. L. Kr. 15 Bom. 77 and 18 Bom. 464). The ruling in The Secretary o f  
State V. Namyan  (I. L . E. 29 Bom. 102) does not apply to the present case.
I therefore order that this suit be struck off the file. Each, party to bear his 
own costs.

The Secretary of State for India in Council applied to the 
High Court under its extraordinary jurisdiction to set aside 
the said order, urging inter alia that on a proper construction 
of sections 411 and 412 of the Civil Procedure Code, Govern- ' 
ment was entitled to Court-fees in every suit which was brought 
to a termination without reference to the mode in which it might* 
have been disposed of, that it was wrong to hold that the 
success or failure mentioned in the said sections meant an 
adjudicated' success or adjudicated failure—a qualification not 
contemplated by the Legislature, that when the plaintiff with­
drew without permission to bring a fresh suit, she obviously 
failed in the suit within the meaning of section 412 of the Civil 
Procedure Code, and that the plaintiff having succeeded in getting 
some relief from the defendants in respect of her claim she 
should be deemed to have succeeded in the suit to that extent 
within the meaning of section 411. A rule nisi was issued 
calling on the plaintiff to show cause why the order of the 
Subordinate Judge in relation to the Court-fees should not be 
set aside.

The case was originally heard by the First Division Bench 
(Jenkins, C. J., and Batty, J.) on the 8th March 1906 when the 
following order of reference to a Full Bench was made

Having regard to the decisions of this Court in The Collector o f  EaMrct •?. 
Krislinajopa Sedge^ I. L. E. 15 Bombay 77, and Bai Ghandaiar. Kuver Sakeb 
Bctpu SaJieh, I. L , E. 18 Bombay 464, on the one hand, and Secreta/r'ff o f  State 
V. Narayan Balkris\na,iL. L. B. 29 Bombay 102, on the other, the. Court refers
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to tlie Pull Bencli the question whether on the withdrawal o£ a suit without 
permission under section 373 of the Code of Civil Procedure the plaintiffi 
succeeds in the suit within the meaning of section 411 or fails in the suit within 
the meaning of section 412 of tho Code o f Civil Procedure.

The reference was argued before tlie Full Bench composed of 
Jenkins, 0. J., Aston, Beaman and Heaton, JJ,

Lowndes (Acting Advocate General with M. B. Ghauhal, 
Government Pleader) appeared for the applicant (the Secretary 
of State for India in Council) The wording of the reference 
does not cover the real question. Under the compromise the 
plaintiff got the relief sued for. (The question amended.)

The ruling in The Collector o f Kanara v. Krishnappa Hedge 
and Bai Chandaha v. Kuver SaJieb Bapu Sahel have given 
xise to the reference. The facts of the first case were exactly 
similar to the facts of the present case. In the second case the 
compromise was arrived at pending appeal in the High Court. .

The scheme of sections 411 and 412 of the Civil Procedure 
Code helps persons who are not in a position to pay the 
Court-fees to institute a suit. Such persons are allowed 
to launch a suit without any payment and the Court-fees 
are recovered from them afterwards. The sections merely 
remove the bar of plaintiff’s poverty in getting an adjudication 
of his rights. It is not that a pauper is a special favourite in 
any way. The sections provide that inability to pay the Court- 
fees shall not stand in the way of any Iona fide claim. When 
the suit has come to an end, then in all cases the Court-fees are to 
be paid. I f the plaintiff gets a decree then the Court-fee is a 
charge on the decree. If the plaintiff fails, still he is not 
absolved from the payment of Oourt-fees; Section 411 relates to 
plaintiff^s success in the suit and section 412 relates to his failure 
in the suit. The aforesaid two rulings lay down that success 
and failure mean adjudicated success and adjudicated failure. 
We contend that the governing words in the section are “  in the 
suit.’  ̂ I f  the plaintiff gets relief in some way or other, then 
it is a case of successj though technically it may be failure 
in suit.

C 33(1890) IB Bom. 77. <2)̂ 18S$) 18 Bom, 464
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(Jenkins , C. J. Suppose that the plaintiff had sued for  
possession of land and, then by a compromise he got something 
else than land, then would that be a case of success in the suit ?]

We submits that it would be a case of success. Though the 
plaintiff did not get the particular relief claimed, still he got 
relief in some other form.

[Jenkins, 0 . J . B u t  when a suit is withdrawn there is no
decree.]

Then it would be a case of failure in the suit. The ruling in 
Beer&tary o f  State v. Narayan Balhrishna supports our
argument and we rely upon it.

G. S. Mulgawmkar appeared for the opponent (plaintiff): —• 
Section 373 of the Civil Procedure Code which permits with­
drawal of suit must be read by itself. la  order to take action 
under section 412 it would not be necessary to resort to 
section 373. The question is whether the order complained 
against can be treated as one under section 373. .

[Jenkins, C. J . : —There was withdrawal of suit and also
■ there was an order as to costs.]

We submit that the order cannot come under the second part 
of the section. The parties came to an amicable settlement and 
intimated.to the Court that they did not want to proceed with 
the suit.

[Jenkins, C. J . And then the Court struck off the suit 
and passed an order as to costs. Can it^be said that when a suit 
is dismissed, the plaintiff has succeeded ?]

Section 412 should be read with section 4rll and when. so 
read failure means adjudioatei failure. A partial success or 
failure out of Court is not within the meaning of those sections.

Jenkins, C. J . :— The question submitted to this Full Bench 
as amended runs as follow s:

Whether, if a plaintiff withdraw from a suit without 
permission under section 873 of the Code of Civil Procedure

1906.
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1906. as the result of a compromise by which he obtained a substantial 
part of the relief claimed, he succeeds in the suit within the 
meaning of section 411, or fails in the suit within the meaning 
of section 412 of the Oode of Oivil Procedure ?

The decisions of this Court in The Colleclor o f  Kanara v. 
KnsTimpfa Hedge and in Bai GTimdaha v. Kuver Baheh Bapu 
Saleh necessitated this reference.

Section 411 provides that If the plaintiff succeeds in the suit, 
the Court shall calculate the amount of Court-fees which would 
have been paid by the plaintiff if he had not been permitted to 
sue as a pauper and such amount shall be a first charge on the 
subject-matter of the suit....../^

Section 412, on the other hand, provides that “  If the plaintiff 
fails in the suit, or if he is dispaupered, or if the suit is dismissed 
under section. 97 or 98, the Court sliall order the plaintiiJ, or any 
person made, under section. 32, co-plaintiff to the suit, to pay the 

■’Court-fees which would have been paid by the plaintiff if he 
had not been permitted to sue as a pauper........

It is, we think, clear that the words “ in the suit”  were 
purposely inserted in both these sections, and that they were 
so inserted to limit the success or failure there specified to the 
success or failure in the suit as distinct from success or failure 
outside the suit.

I f a plaintiff withdraws from a suit, then under section 37S 
he shall be liable for such costs as the Court may award, and 
shall be precluded from bringing the suit on the same matter 
or in respect of the same matter.

It cannot be said, that where a plaintiff withdraws from a suit 
without obtaining any advantage by way of compromise outside 

»the suit, that he has succeeded in the suit.
Nor do we think that it is a proper construction of section 411 

to say that a plaintiff succeeds in the suit where the withdrawal 
has been in'consequence of an. advantage gained by him outside 
the suit. The'incQn.vem&nce of holding otherwise is obvious.

<X) (1800) 15 Bom. 77. (2*tl8 )̂ 18 Bom, m .
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Thtis if a plaintiff bronghfc a suit for possession of land and then 
withdrew the suit as .the result of a compromise whereby he 
received a sum of money, and he were to be regarded as having' 
succeeded in. the suit, no order under section 411 would' 
lead to any practical result. But if the plaintiflj in the 
circumstances with which we are concerned in this case, has 
not succeeded in the suit, has she failed in the suit ? I  think 
she has. It may be that she has obtained a substantial 
advantage; but it has not been in the suit. The only order in 
the suit has been that which is equivalent to a dismissal of the 
suit.

We hold that the plaintiff has failed in the suit, notwith­
standing that there has been a compromise under which she has 
derived a benefit, and, in our opinion, in answer to the reference 
we should say that the plaintiff, in the circumstances, has failed 
in the suit within the meaning of section 412 of the Code of Civil 
Procedure.' The case will be sent back to the Division Bench 
with that answer. ‘

19C6.
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Order acconlmgly.

G. B. E,

FULL BBNOH. 

APPELLATE OIVIL.

Before Sir h a w en ce  Jenkins, K . O.LE., Chief Justice, M r. Justice J-stont 
Mr. Justice. Beaman and Mr. Justice Eeaton,

KRISHKABAI, w i d o w  or HAEBHAT ( o k ig in a i  P ia in tifp ), A p p e l l a n t , 2908.
D. H A P J  G O V I N D  AND ANOTHER (oBIGIKAIi DbFENDANTs), RESPONDENTS.* ^September 12.

Civil 'Procedure Code (A ct X I V  of 1882), section 873— Consent decree-^
Status o f  landlord and tenant—Forfeiture clause—Suit to enforce fo tfeliw e—
R elief against forfeiture.

When a plaintiff is seeking to enforce by original suit a riglit to forfeiture 
contained in a consent decree (passed under section 375 of the Civil Procediire'

f  Setfoiid appeal No. 571 of 1906.


