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by the Advocate-General and Mr, Padshah, as representing the
other defendants who are opposing her.

For these. reasons, it seems to me that I must rule that in this
cage the plaintiff and such of the defendants as support the
plaintiff’s case wholly or in part, must address the Courb and.
call their evidence in the first place, and then, following the
words of section 180 of the Code, the other party, namely the
persons opposed to the plaintiff's case and that of the other
defendants supporting her, must address the Court and call their

evidence ; and so the case must be procceded with in a proper,

legal and consistent manner.
Attorneys for the plaintiff :—Messrs. Bdgelow, Gulalehand,

" Wadia and Co.

Attorneys for the defendant :—Messrs, Payne and Co. and
Messrs. Mehto and Dadackanji and Messrs. Pestongi, Rustim §
Kolah and Messrs, Bdgelow, Guilabehand, Wadia and Co.

B. N, L.

ORIGINAL CIVIL,
Byjore 8ir Lawpence Jenkins, K.C.LE., Chicf Justice,
wund Mr, Justice Batehelor,

SONABAI, wipow, Prarsmiry, ». TRIBHOWANDAS NAROTAMDAS
MALVI anp orrEers, Derexpants, s8D SONABAI, wipow, ADPELLANT
AND PrLamNmiry, v THRIBHOWANDAS NAROTAMDAS MALV],
RusroNDENT XD DRFENDANT.* '

Civil Procedure Cude (det XLV of 1683), scelion 380~dppeal lies from
order under seclion 380, dirceting o woman to deposit security for cogts—
Such order 18 judgment under Lellers Patont, elause 13- Suit for money”, |
Wt 18
An oppeal lics against an order passed by o Judgo sitting on the original

side of the High Court requiring security from o woman under scetion 880,

Civil Procedure Code. Such an order is o judgment within the meaning of.
clauge 15 of the Letters Patent. '

Seshagiri Row v. Nawab Ashur Jung Aftal Dowlalt) followods

# Suits Nos, 449 and 450, Appeals Nos. 1517, 1518,
D (1002) 26:0Mad, 502,
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Suits which are not exclusively for money, but which will result in a decree
or money on the relief sought, come within the purview of section 380 of the
Civil Prosedure Code. '

THESE were appeals against the orders made on Chamber
summonses by Davar, J, directing the plaintiff to farnish
security as required under section 380 of the Civil Procedure
Code.

The plaintiff brought two suits against the defendant for a
declaration inéer alia that upon the death of Morarbhai's widow
she was his reversionary heir and became entitled to his pro-
perties. The defendant took out Chamber summonses on the
18th October 1907, calling on the plaintiff to show cause *why
she should not forthwith deposit with the Prothonotary of this
Court, a sum of Rs, 8,000 by way of security for the first defend-
ant’s costs already incurred and likely to be incurred herein till
the determination of the preliminary issue proposed to be tried.”

Davar, J., ordered the plaintiff to deposit with the Prothonotary
a sum of Rs. 1,000 as security for the first defendant’s costs.

On appeal being filed against the orders the following judg-
ment was written in compliance with Rule 281.

DAvaRr, J.:—On the 18th October 1907, the first defendant
obtained a summons in each of the above suits calling upon the
plaintiff to show cause—

(1) Why discovery of the documents in the possession of the
first defendant should not be postponed pending the trial of
certain preliminary issues:

(2) Why certain preliminary issnes should not be tmed in the
first instance : and

(8) Why the plaintiff should not be ordered to furnish gecurity
for the first defendant’s costs. ,

The summons was in each case made absolute so far ag the
first two heads were concerned practically with the consent of all
parties. The only discussion before me was as to the form of
the issues and as to whether another issue proposed by the
plaintiff should not also be ordered to be tried. That issue
appeared to be unnecessary and I ordered the trial of two

issnes~—directing the Prothonotary to Set down the suit on some -

603

1998

SoNABAY

2,
TEIBIOWAN-
DAS.



HONABAL
P
TnipnowAN-
DA%,

THE INDIAN LAW REPORTS. [VOL. XXX,

board for the trial of those issues on some day that may appear
to him convenient. Against this portion of the order there is
no appeal. _

The third requisition of the summons was resisted by the
plaintiff on the ground that these suits were not suits “for
money.”

The words ¢ suit for money” in the second paragraph of section
380 of the Civil Procedure Code have led to endless discussion
before the Chamber Judge ever since the paragraph was added
to the section by Act VI of 1888. I am glad the plaintiff has
appealed against my order on this head for this will give an
opportunity to the Appeal Cowt to make a definite and
authoritative pronouncement as to what is a “ suit for money.”

To be a “suit for money ” must the suit be wholly and
exclusively for meney ? Il in a suib the plaintiffe—a woman——
claims moneys as well as something else~-is she lable fo be
called upon to furnish security for the defoudant’s costs under the
second paragraph of section 580 of the Civil Procedure Code oris
she excmpt from its operation by veason of the suit being for
some relief other than a mere money claim ¥ Is it enough if
the suit is in substance for money to bring it within the opera~:
tion of section 880 of the Code? Different Chamber Judges in
our Courts have taken different views and astube draftsmen of
plaints in which women have been plaintiffs have, in order to
save the plaintiffy from huving to furnish sceurity for costs,.
often introduced n quite unnecessary prayer either for some
unimportant or useless declaration or for a formal prayer for
administration of an estate if neeessary.  There is no authorita-
tive decision of our Court on this subject and the result is that,
whenever the question arises it leads to interminable arguments
ab the Bar,

In Degumbari Deli v. Aushoolosh Banerjee™ Mr, Justice
Wilson held that a suit to recover moneys and certain specified:
articles or the value thereof was a suit for money within the
terms of pavagraph 2 of &, 880 of the Civil Procedure Code. He:

~says the words “snit for moncy ” has a wider meaning than a

) (1890Y 2%, 630,
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- “guib for debts ” and that in considering the question whether
a suit is for money the Court “must look at the substance.”
The effect of this judgment I take to be this: If a suit is sub-

 stantially one to recover moneys from the defendant, it would be
& suit for money within the meaning of the section,

In Bai Porebai v. Dewji Meghji ® Sir Charles Farran, our late
Chief Justice, follows the Calcutta case. This was a suit to
recover ornaments and clothes, In the course of his judgment the
Chief Justice says:—“It is not denied that the suit is, in substance,
a suit for money. The ruling upon this point in Degumbars Debs
v. dushootosh® has usually been followed in this Court.”

In the case of Bomanji v. Nusserwanji® Mr, Justice Russell
has gone a step further. In this case the plaintiffy were a father
and his minor daughter and the claim was for money damages
and for the veturn of certain presents made to the defendant at
his betrothal with the second plaintiff. The plaintiffs were
ordered to furnish security although one of the plaintiffs was a
male and the other o minor famale, both residents of Bomhay,

and the suit was partly for money and partly for recovery of -

presents made to the defendant.

+In these two suits after a study of Exhibits B and Bl to the
plaints, I came to the conclusion that these suits were substen-
tially for money. It is true that in both these lists certain
immoveable properties are mentioned, but it scems to me that the
bulk of the property which the plaintiffs seek to recover in this
suit consists of shares in mills, presses and other joint stock
companies, Government Promissory Loan Notes, Municipal
Debentures, deposits in companies and a very large quantity of
ornaments and jewellery. The value of the immoveable proper-
ties was not mentioned to me, but it seemed to me looking at the
+ list of moveable property that the value of the moveables must
have been considerably in excess of the value of immoveable
properties. If a claim for ornaments and clothes is substantially

a claim for money, I can see mno difference between ornaments
and clothes on the one hand and liquid securities such as are

(1) (1898) 28 Born. 100, o (1890) 17 Cal. 610,
(3) (1002) 27 Bom, 100, -
B 11674
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mentioned in lists B and Bl on the other hand. Just as the
defondants in the suits mentioned above would have had, in
the event of plaintiffs establishing their claims, to pay the
money value thereof in the event of the ornaments and elothes

“nob being forthcoming as observed by Mr. Justice Wilson in

Degumbari Debi v. Aushootosk (supra) the defendants in these
snits—in the event of the plaintiff succeeding~—would have to
make good the value of the securities if the securities were not
fortheoming and pay moneys.

The section of the Code does not say that the suit should be
wholly for money or even substantialdy for money and the view
1 take is that if the suit is one in which the chief or principal
relief asked is the recovery of money or the recovery of move-
able property, which if not produced by the defendant he would
have to pay its money value, the suit is one for money and falls -
within the purview of the second paragraph of the section 880 of
the Code.

-The only other question for my consideration was : Ought I to
exercise the diseretion vested in me and make the order asked
foragainst the plaintiff. I have always been most averse to
making ordets against women for depositing security for the
defendant’s costs when I find that such an order would embur-
rass them and hamper them in the conduct of their eases. In
the cases of poor women such an order amounts to a denial of
justice to them. Unless the suit is on the face of it vexatious or
is one which I feel is filed merely for the harassinent of the
defendant I do not make an order against & woman plaintiff for
security for defendant’s costs—when she says sheis not in a
position to give such security and I believe her statewment. In a
large number of cases where prima facte a woman plaintiff is
entitled to some of the reliefs she claims and the order aguinst -
her for costs does not appear to be necessary for the reasonable
protection of the defendant, the order is usually refused.

In these cases the plaintiff never dlleged in her affidavit thab
she was not in a position to furnish security—in fact I asked her
connsel and he said that tlat was not a ground on which she

- asked to be relieved irorn the operation of the section.
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In Bidhatree Dassee v. Muily Lall Ghose ® Mr, Justice Sale
was of opinion that the Courts ought not to interfere unless it
was shown that the exercise of its powers was necessary for the
reasonable protection of the defendant.

In the present cases I come to the conclusion that under the
circumstances disclosed in the affidavits of the first defendant
and the plaintiff, an order for security of costs in each of these
cases was necessary for the reasonable protection of the first
defendant. The property which the plaintiff seeks to recover
~ from the defendant in these suits was the subject of very heavy
litigation in 1904. She isa member of the family to which the
 first defendant belongs. She could not possibly pretend that

she did not know of this litigation. The litigation terminated
by a consent decree in the early part of 1905, Ste lies by till
-June 1907 and then files these suits claiming the whole estate.
She applies for injunction and for the appointment of &
Receiver—an application which was evidently unjustifiable or
unnecessary because Mr, Justice Macleod, who heard it, dismissed
it, making her bear her own costs. Then she makes an applica-
“tion for an ew parfe decree. This application is also refused and

she is again made to bear her own costs. In defending himself

the first defendant has incurred costs to the extent of Rs. 2,000.
The plaintiff has no immoveable property., She has either

moneys of her own or this litigation is financed by somebody

else, The authorities are prima facie against her contention in
tte suits. Mr. Padshah said he relied on some Privy Council
ruling which would assist his client’s contention. He did not

give me the reference nor did I desire to judge of the merits of

her claim, bt in the event of her losing the case and having to
pay costs the first defendant has nothing tangible to look to for

. payment of his costs. She is vigorously fighting these cases and
taking steps which add to the costs of this litigation. In my
opinion the first defendant was entitled to ask the Court to
protect him.

It must be remembered that the same Act (VI of 1888) which
abolished nnprmonmenh of women added the second paragraph

@ (1894) 91 Cal. 832,
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to section 580 of the Code. Mlr. Justice Sule in Bidhatree Dassce
v. Mubly Lall Ghose™ says, referring to seetion 850 i~

“The latter clauge of the section was introduced by the Debtors
Act (VI of 1888) which prohibits the arrest or imprisonment
of a woman in execution of a decree for money,” * The object of
the section clearly is to provide for the protection of defendants
in certain cases where in the event of success they may have
difficulty in realising their costs,”

It appeared to me that in the event of costs being awarded
against the plaintiff the first defendant would not be able to

. realise them unless security was given and feeling that for his

reasonable protection the orders asked for were, under the cir-
cumstanees, necessary I ordered the plaintiff to deposit security
in each of these cases.

Against this order of Davar, J., the plaintiff filed an appeal on
the following among other grounds :—

1. That the learned Judge erred in ordering the appellant to
give security for the respondent’s costs of this suit,

2. That the learned Judge erred in holding that the suit was

a suit for money within the meaning of section 380 of the Civil
Procedure Code.

3. The learned Judge should have held that this suit was not
a suit for money and should not have made the said order and
ghould have in any events dismissed that part of the said sum-
mons with costs.

4. The learned Judge erred in holding that the seetion did not
require that the suit should be wholly or substantially for
money.

Weldon, for the appellant.

Setalvad, for the respondent.

Setalvad :—No appeal lies herc against the order appealed
against ag the order is not mentioned in section 588 of the Civil
Procedure Code amongst the orders against which appeals do lie ¢~
Lutf Ali Khan v. dsgur Reea®, If the appeal is sotight to be
brought under the Letters Patent we submit that the Judgment

£

(M 189¢) 21 Cal, 832 ab p, 036, ‘ (2 (1890) 17 Cal. 455.
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appealed from does not decide the rights and liabilities of the
partiesand sono appeal lies : Kishen Pershad Panday v. Tiduckdiard
LallV; Mokabir Prosad Singh v. Adhikari Kunwar® ; Hadjee
Ismasl Hadjee Hulbbeeb v. Hadjee Makomed Hadjee Joosub( .

Weldow —An appeal lies in this case, see Seshagiri Row v.
Nawab Askur Jung Aféab Dowla™,

Setalvad :—1It is clear from the plaint and its annsxbures that
this is a suit for money. Among other property she claims
specifically certain moneys, see Exhibit B 1 to the plaint. No
doubt ' the claim comprises certain immoveable property, but
the section does not restrict that the suit should be substantially
for money, ib only says, “suit for money ” and does not mean
that the suit should be exclusively for money and for nothing
else.

The following authorities were also cited in course of argu-
ment.  The Justices of the Peace for Caleutia v. The Oriental Gas
Company® ; Bai Porebai v. Devji Meghji @,

JENKINS, 0. J. :—In favour of the competeuce of these appeals
there is the direct authority of the Madras High Courb in Seshagirs
LKow v, Nawab Askur Jung Aftab Dowla®, and though much
has been forcibly urged against this view, we ought, I think for
the sake of uniformity, to accept this case as the basis of our
decision and hold that an appeal lies. '

Then had the learned Judge power under section 380 of the
Civil Procedure Code to order the plaintiff to give security.
Though the suits are not exclusively for money, each will, if the
plaintiff succceds, result in a decree for money on the relief
sought, and I, therefore, think comes within the section, and
there is no ground for holding that in making the orders under
appeal the learned Judge exceeded the just limits of his dis-
cretion. ‘

This appeal musb, therefore, in cach case be dismissed with
costs.

) (1890) 18 Cal, 182, o 9 (1902) 26 Mad. 502,
(@ (1894) 21 Cal, 478. ) (1872) 8 Bong. L. R. 439,
(@) (1871) 18 Beng. L. R. 9L, ® (1398) 23 Bow. 100,
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1908, ~ BarcHELOR, J, :—Thesc ave appeals from an order of Davar,

Soxamar  J., requiring the plaintiff-appellant under scetion 880, Civil

Tm,,;’gm. Procedure, Code, to deposit Rs, 3,000 as sceurity for the first
DAs. defendant’s costs in these suits..

The first question to be decided iy whether an appeal lies from
the order. That depends upon the further question whether the
order is a “judgment” within the meaning of clause 15 of the
Letters Patent, for it is admitted that an appeal will not lie
upon any other ground. The point has frequently been before
the Courts, and, as I understand the decisions, the Courts have
always professed to follow the ruling laid down in T%e Jusfices
of the Peace for Calentta v. Lhe Oriental Gas Co.W), where it was
said that ¢ judgment in clause 15 means a decision which affects
the merits of the question between the pacties by defermining
some right or liability. Tt may be either final, or preliminary,
or interlecutory, the difference between them being that a final
judgment determines the whole cause or suit, and a preliminary
or interlocutory judgment determines only a part of it, leaving
other matters to be determined.” Tt is unnccessary to refer to
the numerous subsequent cases to which our attention has been
called, for, ag I have said, the test laid down above has been
uniformly accepted. Reference must, however, be made to
Hudjee Ismail Hadjee Hubbeed v. Hadjee Mahomed Hadjee
Joosut'®, where the operation of the rule was further explained
by Sir Richard Couch, C. J. That was a case where leave had
been given to the plaitiff under clause 12 of the Letters Patent to
ingtitute his suit in the High Court of Caleutta, and the question
was raised whether an appeal lay from the order. The -Chief
Justice held that it did, observing that it was “not a mere
formal order, or an order merely regulating the procedure in the
suit, but one that has the effect of giving a jurisdiction to the
Court which it otherwise would not have., And it may fairly
be said to determine some right between them (se. the
parties), namely the right to sue in a particular Court.” I am
of opinion that this reasoning covers the case of the order now
‘under discussion, for the effect of it is, at ltast conditionally, to
~ deprive the Court of the jurjsdiction which it otherwise would

M (1872) 8 Beng, L R 433 ab'p. 452, (@ (1874) 13 Beng. L. R. 91 8t p, 10L,



VOL, XXXIL] BOMBAY SERIES.

have to try the plaintiff’s suit. No doubt, jurisdiction would be
recoveted on the .plaintiff’s making the prescribed deposit, but
for the time being and unless this further step is taken, the
order ousts the jurisdiction of the Court. For these reasons I
think that the appeal is competent, and this finding is in
conformity with the decision of the Madras High Court in
8Seskagiri Bow v. Nawab Askur Jung Aftad Dowla®),

There remains the question whether; the suits are “suits for
money * within the meaning of the second paragraph of section
380. The phrase is not one which lends itself to very precise
definition, and the matter is somewhat complicated by the
difficulty of ascertaining the exact objeet which the Legislature
had in view in adding this clause to the section. The clause
was added by the Debtors Aet (VI of 1888) which also added
section 245A prohibiting the arrest or imprisonment of a
woman in execution of a decree for money ; and it has been held
that the reason of the rule was to make provision for the costs
of a successful defendant as against a woman plaintiff: see for
instance Sale, J.)s remarks in In #ie goods of Premchand Moonshee ®,
This explanation is not perhaps perfectly satisfactory, since
it fails to account for the circumstance that the rule is restricted
to suits for money. But I cannot discover that the Legislature
bad any other or further object than that ascribed to it by Mr,
Justice Sale, and therefore in my opinion the rule should

receive a liberal interpretation. This view is in conformity
- with previous decisions, of which T need only notice Degumbari
Debi v, Aushootosh Banerjee™® , and Bas Porebas v, Deyjs Meghys @),
Applying the rule to the case before us, I think that both suits
should be regarded as suits for money. Money is involved in
the prayers in the plaints, and a determination in the plaintiff’s
favour would entail a decree for monsy. Moreover, the two
suits are closely connected, and while in -one of them, Suit No.
1517, there is a claim for shares of the total face value of nearly
Rs, 2} lékhs, in the other,Suit No, 1518, there is a claim for large
~amounts of cash, including sums of Rs. 30,000 and Rs. 24,000, -

. L]
) (1902) 26 Mad, 503, () 1890) 17 Cals 810.
(3) (1894) 21 Cal, 832, @) (1598) 23 Bom. 100,
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It bas not been argued before us that the learned Judge, if he
had the power to make the orders under appeal, ought not to
have made them : and upon the merits of the orders I entirely
concur with Mr. Justice Davar, '

T agree, therefore, that these appeals should be dismissed with
costs. .

Attorneys for the appellant: Messrs, drdeskir, Hormasjee,
Dinshaw & Co. '

Attorneys for the respondent: Messrs, Matublar, Jamietram
andg Madan,

D, N. L,

APPELLATE CIVIL.

Before Chief Justice Seoft.

JYANI BEGAM axp ormzR$ (ORIGINAL PLAINTIFTsY, APPELLANTS, .
UMRAV BEGAM  AND ANOTHER (ORIGINAL DEFENDANTS), REs.
POKDENTS.*

Makomedan Law—Widow—Dower—Romission ¢ffective without aceeplance
by the heirs of husband—Money spent for the benefit of another— Obligation
to vepay,

According to Mahomedan Law a dower is & debf and its remission by a widow
without aecuptanco by the heirs of the husband is effoctive,

It is nob in every case in which a man has bencfited by the moncy of
another that an obligation to repay that money arvises,

Ram Tulwl Singh v. Biseswar Lall 8afioo®®, and Ruabon Steamship Com-
pany v. London Assuranc , reforred to.

BSEcOND appeal from the decision of B. C. Kennedy, District
Judge of Nésik, modifying the decree of B. R. Mchendale, Joint
Subordinate Judge of Nisik.

The plaintiffs sued to recover possession by partition of their
three-fourths share of the property described in the plaint as
heirs of one Akbaralli from defendant 3, Akbaralli’s widow and.
from her tenant, defendant 2, with past and future mesne profits,

JEsecond-Appeal Ko, 726 of 1907,
M (1876) L, R, 21 A. 131, @ [1000] A. €. 6 ab p, 15,
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