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Before Mr. Justice Russell.

HAJI BIBI, mewmr, 2, H. H. Sz SULTAN MAHOMED KHAN
AND OTHERS, DEFYENDANTS*

Practice—sPlaintif, meaning of~Judicature Acts 36 and 37 Vict., Ch. 66,
section 100~ Oivil Procedure Code (det XIV of 1882), sections 26, 179,

- 180—Right to begin—Some of defendants supporting pleintiffs cose— Order
in which to address the Court.

The word “plaintiff ¥ means * overy person asking relief against another
person.”

The plaintiff and such of the defendants as support the plaintiff’s case, wholly
or in part, must address the Court and call their evidence in the first place, and
then following the words of section 180 of the Civil Procedure Code the other
party, namely the persons opposed to the plaintiffs case and that of the other
defendants supporting the plaintiff, must address the Court and call gheir
evidence.

Ix this case the defendants 2 and 9 to 14 who supported the
plaintiff’s case claimed the right to call their evidence after
that of the defendants 1 and 3 to 8 who were oppored to the
plaintiff had called theirs.

Bakadurji (Wlth Setalyad) for plaintiff,

Inverarity (with him Reikes and Lowndes) for defendant No, 1,
Bakadurji and Desai, for defendant 2,

Jardine and Robertson, for defendant 3,

Branson and Vieai, for defendants 4 and 6.

Seott, Advocate General and Strangman, for defendant 5.
Padsha and Lalkaka, for defendants 7 and 8.

Desai with Setalvad and Davar for defendants 9 to 14.

RuUssELL, J=Since this point was raised by the Advocate
General, and considering as 1 do that it is one of very great impor=
tance to the parties and is plso one with regard to which I have
been unable to find any direct anthority either in India or under
the English practice (andI have gearched all the authorities
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I could think of), [ carcfully considered it. In the first place it
appears to me that it must be a question for the diseretion of
this Court to decide. I am seized of this case and it is my duty
to see that the case is tried in a fair and proper manner without
prejudice or injury to either side as against the other,

Now, I have been unable to find any definition of the word
“plaintiff” under the Indian Procedure; but I find in the
Judicature Act in England a seetion, viz. section 100, which says
that the word “ plaintitf ? ¢ shall include overy person asking any
relief (otherwise than by way of eounter claim as a defendant)
against any other person by any forur of proceeding, whether
the same be taken by action, suit, petition, motion, summons, or
otherwise.

Therefore, I think, commonsense tells us that « plaintiff” ought
to mean, “every person asking rvelief against another person.”

I have rcad the plaint and all the written statements since this
case was last on, and the conclusion I have come to is that without
doubt the plaintiff and the second defendant and defendants 9 to
14 must be considered as—to use & colloquial espression—being
in the same boat, although no doubt defendants 9 to 14 are
not seeking any relietf possibly beyond that of the plaintiff and
the seeond defendant ; and, therefore, you have these two forces
arrayed against each other~=the plaintiff and the second defends
ant and defendants 9 to 14 against the other defendants in the
suit.

Now I must come to the Code of Civil Procedure.  Section 26
of the Code says:— All persons may be joined as plaintiffs in
whom the right to any veliet elaimed is alleged to exist, whether
jointly, severally or in the alternative, in respect of the same
cause of action.”

It appears to me that there was originslly nothing o prevent
the second defendant from joining the plaintiff in the plaint,
and probably there was nothing to ]_»3’«.3\7011(; defendants 9 to 14
from joining the second defendant and the plaintift,

Now, what dowe find ir Chapler X'V of the Code ¥  Secbion
179 says: © On the day fixed for the heaving of the suit or on any
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obher day to which the hearing is adjourned, the party having
the right to begin shall state his case and produce his evidence
in support of the issnes which he is bound to prove.” The ex-
planation to it is: —*The plaintiff has the right b0 begin, unless
where the defendant admits the facts alleged by the plaintiff
and contends that either in point of law or on some additional
facts alleged by the defendant, the plaintiff is not entitled to any
part of the velief which he seeks, in which case the defendant
has the right to begin.”

Then see what section 180 says ; and that seems to me what
ought to guide me in this watter. Section 180 does not say:
“the defendant shall then state his case ™, but “the other party
shall then state his case and produce his evidence (if any) and
may then addvess the Court generally on the whole case;”—
*‘the other party,” that is to say, the other opposing force. It
seems to me that if I wore to accede to the arguments of Mr.
Bahadurji, counsel for the plaintiff, and Mr, Setalvad, counsel
for defendants 9 to 14, it would enable a plaintiff fo make
parties defendants instead of plaintitfs and thus enable them to
meet the case of such defendants as was opposed to the plaintiffs
during the course of the hearing as the case went on. Thus, in
the present case the plaintiff would begin her case ; then the first
defendant, who is the other party, would state his case and call bis
evidence ; then the second defendant, who supports the plaintifi®s
case would state her case and call her evidenco; then possibly the
third defendant, who is opposing the plaintiff would open her
case and call her evidence ; and so on, so that the record would be
in a hopeless state of confusion. Further, such a procedure would
enable such of the defendants as supported the plaintiff to adduce
fromn time to time new and further evidence to meet the points
suggested in the evidence of the defendants opposed to the
plaintiff,. I certainly thougbt after plaintiffs cross-examing-
tion was finished that the second defendant and the other de-
fendants in the same inferests as the plaintiff, were going to
accede to this view. For when they weve asked whether they
intended to examine the plaintiff bgfore her cross-examination

hegan, they said they did not wish tq exami.ne her; and there-
upon she swas cross-examined by Mr. « Inverarity, and "then .
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by the Advocate-General and Mr, Padshah, as representing the
other defendants who are opposing her.

For these. reasons, it seems to me that I must rule that in this
cage the plaintiff and such of the defendants as support the
plaintiff’s case wholly or in part, must address the Courb and.
call their evidence in the first place, and then, following the
words of section 180 of the Code, the other party, namely the
persons opposed to the plaintiff's case and that of the other
defendants supporting her, must address the Court and call their

evidence ; and so the case must be procceded with in a proper,

legal and consistent manner.
Attorneys for the plaintiff :—Messrs. Bdgelow, Gulalehand,

" Wadia and Co.

Attorneys for the defendant :—Messrs, Payne and Co. and
Messrs. Mehto and Dadackanji and Messrs. Pestongi, Rustim §
Kolah and Messrs, Bdgelow, Guilabehand, Wadia and Co.

B. N, L.

ORIGINAL CIVIL,
Byjore 8ir Lawpence Jenkins, K.C.LE., Chicf Justice,
wund Mr, Justice Batehelor,

SONABAI, wipow, Prarsmiry, ». TRIBHOWANDAS NAROTAMDAS
MALVI anp orrEers, Derexpants, s8D SONABAI, wipow, ADPELLANT
AND PrLamNmiry, v THRIBHOWANDAS NAROTAMDAS MALV],
RusroNDENT XD DRFENDANT.* '

Civil Procedure Cude (det XLV of 1683), scelion 380~dppeal lies from
order under seclion 380, dirceting o woman to deposit security for cogts—
Such order 18 judgment under Lellers Patont, elause 13- Suit for money”, |
Wt 18
An oppeal lics against an order passed by o Judgo sitting on the original

side of the High Court requiring security from o woman under scetion 880,

Civil Procedure Code. Such an order is o judgment within the meaning of.
clauge 15 of the Letters Patent. '

Seshagiri Row v. Nawab Ashur Jung Aftal Dowlalt) followods

# Suits Nos, 449 and 450, Appeals Nos. 1517, 1518,
D (1002) 26:0Mad, 502,



