
Following, thereforej the decision of the Full Bench, wo come 
Mahma-d to the conclusion t̂hat this exhibit 25 is a morf-g’age-deed. No
Bagjss. other point has been taken and we, tlierefore, confirm the decree

under appeal and dismiha this appeal with costs.

Bm ee confirmed.
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APPELLATE OIVIL;

'Before Mr. Justice Batchelor and Mr» Justice OhcmhaL

1903. PARA SHRAM H iN  MANTA PATIL ( o r i g i n  al Dkpewdaist No. 3), Appul- 
M y  16. V. EALMUKUND^LAOHIEAM M ARW ADI a h d  o i i i e u s  (o jiig ih -a i,

 ------=‘- ~  P l a WTIE'S’s) ,  APPELLANrS.^

€inl rroeednre Code {Ad XIV  of 1^82), secs. 311,812, 'M4 {c')~-I>ecree~ :̂ 
JEseciiiion of docrcc—Bale—Ahscncc of wticc to jnd^mcnt-dchtor—: 
Application to sd aside sale on gro’iimU of alsoneo of noticc and ]_irt>perty: 
sold at unilermluc~~’Dum'mtd q;t'applwation-~-Second Fublishing
or conductingsales, rneaning of

Certain pToporty wus sold ia execution of a dccieu ngauisi; tlio applicant. Ho 
ap'jjUed to tlic Coiu't seeking to liavo the sale set aside on the gromid that no 
notice had been issttcd lo the applicant HBfler fioction 248 of the Civil Procedure 
Code, 1882, and thut ia consequence the pvoporiy -was sold at an undervalue. 
The Court of first instance cliHmissod the application; and thu disuiissal was 
upheld by the lower appellate Cotiri. On î econd appeal a priiliDQin.u'y objection 
•was taken that the order dismi«sing the application fell under nection 312 of 
the Code and was not appealable.

Meld, that the application did not fall under Poction 311 and tlio order di»'* 
missing the samo did not como within section 313 of the Code.

JSeld, further, that the order fell under section 2U' (c ) of tho Code and was, 
appealable as a decree. The question involved was ‘ ‘ a (luostion relating to the 
satiBfaction of tho decree within tho moaning oi! the clausu.

Êhe non-issue of a notice to a party concerned in iiot a material irregularity 
in publishing or conducting the sales, within the TOoaning of Hociion 311 of the 
Givil Procedttra Code (Act X IV  of 1882). It  m rather an irregularity in pro* 
coedings 'which are antorior to th9 publisliing or tho conduct of tho sali\
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The woi::.ds publisliitig ov coiiduct'm gin section 311 of tlie Code refet respcc-
tively to the proclamatioii of sale under section 287 and to the action of the P a e a s h k a h

officer by whom the sale was held. B'IM ustod

Tho sale took place eight j'eai’s after the decree

Seld, that as no notice was issued to the appellant the order o f both the lower 
Com’fcs must be reversed and the sale set aside.

S eco n d  appeal from the decision o f B. 0. Kennedy; District 
Judge of Ndsik confirming the order passed by Y. V. Pataskar,
Subordinate Judge at Malegaon.

Proceedings in execution.
In execution of a decree certain property of the applicant was 

sold. The applicact applied to the Court on the grounds that 
the sale should be set aside as -no notice was given to him as 
required by section 248 of the Civil Procedure Code 1882, and 
that therefore the property was sold at an undervalue.

The Court of first instance dismissed the application on the 
grounds that no irregularity had been alleged and that there was 
nothing to show that the price  realized was not fair.

This order was upheld by the lower appellate Court.
The applicant appealed to the High Courfc.
S. 8. Patlnar, for the applicant.
72. M. Desai, for the respondent.

B a tc h e lo r ,  J, ;—A  preliminary objection has been raised by 
Mr. Desai for the respondents to the effect that in this case no 
second appeal lies. That objection is founded upon the argu
ment that the order passed by the District Judge is an order 
under section 312 of the Civil- Procedure Code, if  that is the 
real character of the order, it follows that under sub*section 10 
of section 388 no second appeal is permissible. With a view to 
decide this question it is requisite to see whether the order 
appealed from is an order under section 312 or not̂  and to that 
end we must look to the application which the order refuses. If 
that application, in the words of section 311, is an application 
“ to set aside the sale on the ground .of material irregularity in  
publishing or conducting it, then no douljt the order falls 
under section 312.
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1908. Now the application liere seek  ̂ to have the sale set aside on 
P a b ash e a m  the ground that no notice has been issued to the applicant in the
BALMVKtTKD. and that in consequence the property was sold at an under-

value. Thus the question is whether the non-issue o£ notice to 
a party concerned is a material irregularity in publishing or 
conducting the sale. In our opinion it is not. It is rather an 
irregularity in proceedings which are anterior to the publishing 
or the conduct of the sale. We think that the words publish
ing or conducting'” the sale refer respectively to the proclama
tion of sale under section 287 and to the action of the officer by 
whom the sale was held. In our opinion, then, this application 
does not fall under section 811j and the order consequently does 
not fall under section 312. That being so, the order in our 
opinion falls under clause (c ) of section 24 j 4 . It has been 
suggested that clause (o) of secthm 214 is inapplicable inasmuch 
as the decree was already executed, but the question involved 
was none the less a “  question relating to the satisfaction of the 
decree within the meaning of the clause. Upon this point 
reference may be made to Ilira Lai GJme y. Chmclra Kanio 

The result, therefore, is that in our opinion the second 
appeal is competent and upon the merits we have no doubt that 
the order made is not sustainable. Though the s«le took place 
eight years after the decree, no notice was issued to the appellant, 
who in his application has protested hivS willingness to pay 
Rs. 779 for this property which has fetched only Es. 490.

For these reasons we set aside the order made and direct that 
the property be resold, if necessary, after due notice to all the 
parties including the present appellant. Wo say ' if necessary ’ 
because it may be that the best disposal of the property will be 
to accept the offer of the present appellant. The appellant must 
have his costs throughout.

Order mi mide,

XI. R

m  THE In d ia n  IjAW e e p o r t s .  [v o ii . xxxti.'.
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