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) 14c8, _ impossible to make any substantial distinetion betwen the

KrsnsAnG  present case and Dumoder Gopal Dikshit v, Chintaman Ballirishna.

Nonassaxe, KarosV, or Naragauw v. Balaji®. The question of titlo arises

" incidentally and does nob therefore remove the suit from the
cognizance of the Courb of Small Canses.

Then Mr, Shah eontended that the plaint purports to represent
that the money now claimed by the plaintiff had houn wrongfally
received by the defendants and that in this view of the pleadings
the cuit should be brought within clause 31 of the second
schedule of the Small Cause Court Ack, Bub cven if wo read

_into the plaint the allegation of wrongful receipt hy the
defendants—and there is no sueh plain allegation in the plaing
as drawn,—still this addition would not suffice to bring the suit
under the operation of clause 31, for this reason that that clause
requires a3 a condition precedent to its applicability that the
suit be a suit for an account, and this is not a suit for an account,

We think, therefore, that the objection must prevail and that
the appeal must be dismigsed with costs, on the ground that no
second appeal lies,

Appeal dismissci,

I, R,
1) (1832) 17 Bom, 42, Al (1405) 21 Bow, 243,

APPELLATE blVIL

I)c/'ora M. Justico Dateholor uml Mr. Justies Chaubel,

1908, BHIKYA anp TUKYA varan SAKIARAM (ontervan Praaseires), Ave
July 2. - pernaNts, oo BABU sarp VEDU TELL (orwixan Drwsypasm,
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Hindu Low~~Swecession—Skndras —Iflegilimale dinghiers.

Under Hinlu law among Shudray an illegibimabo danghber eannob swocsed
{0 her father’s properby in preference to the son of a divided brothor.

- Secoxp appeal from the decision of B. C. Kennedy, District
Judge of Ndsik, confirming the deerce passed by R. B. Gogte,
- Subordinate Judge at Bama

5

¥ ¥econd Appeal No, 705 of 1007,
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Suit to recover possession of property.

There were two brothers, Dagdn and Sakharam. They wore

Shudras. The two brothers were divided. Dagdu had a

mistress, the defendant, by whom he had a daughter. The -

Plaintifis were sons of Sakharam, ’
At Dagdu’s death, which took place on the 11th November
1901, the defendant went into possession of his property.

Tha plaintiffs, the sons of Sikharam, sued to recover the
possession of the property from the defendant.

The Subordinate Judge dismissed the plaintiffy’ suit, holding
that the illegitimato daughter of Dagdu was a preferential heir
to them. His reasons were as follows :—

* The question is whetler illegitimate daughter san sacceed as illegitimate
son. There is no direct aunthority on this point. The word *offspring ”
includes both sous and danghters, The decision of Sarsuti v. Munnw (I L.
R. 2 AlL, 134) stabes that the illegitimate offspring of a kept woman or conti
nuous concubine amongst Shudras ave on the same level as offspring of a
female slave.  The daughter of defendant as illegitimate offspring of Dagdu
should bo given a prefercnce to 1laintiffs as heir of Dagdu.”

The decree was on appeal confirmed by the Distriet J uduc on
grounds which he stated as follows : —

“ But at present the sole point isas to tha right of illegitimate daughters to
succeod to the estate of a Shudra.  As regards illogitimate sons there can be
no doubt. The case has never been decided by authority., It is true that in
certain reports the word illegitinate offspring is used, but this is a Toose use of
the word, for it is clear from the texb of the reports, and apparently from the
texts cited thevein, that what was being diseussed is the right of the illegitimate
son and that there is no specilic referance in any of the texts to the daughter.

In 18 Bom. 177 it is laid down, though by way of an obiter dictum, yet very
foreibly and precisely, that the daughters being illegitimate, of a twice born man,
havo no right of maintensnee under the texts which give such right to illegiti-
mate sons,  Now theright of o son of a Shudra to inherit vests, as appears from
the texts cited in 1 Bom, 97, on the very same texts and words as those which
confer a right on the illegitimate son of the Brahman to maintenance;
consequently if it were definitely held that in those texts and by those words

tho feminine was oxcluded by the use of the masculine form it would seom

neeassarily to follow thab the illegitimate daughters would have mo right to
succeed. - That the rule of law, if it be suchs is poculiarly hard is of course

immaterial.  If there was ever a person to be cqupassionated it would be the_
daughter of a Shulra in such a case. Trecluded from recciving glfbé‘ or
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beruests by {he personal law of her father's family, precluded from marringe by
the conditions of her Dirth, and precluded by her gex from earning her Iiving
she would be inevitably and by fatal nevessity driven iute a life of abowmination,

Ts it possible to introduce a difference botween the right of an illegitimate
danghter of a Bralmwn to rexeive maintenance and the vight of an illegitimate
dauglitor of a Shudru to reveive the inheritance ? ‘

Tn tha country of the Mitakshara the oldms of women to share in the
inheritance of their oviginal family iy greater than in countries whove other
schools of law wign.  Thisis eloar from a cousileration of the righis of the
doughter and sister.  The veason Eor this appears to o that in our gountry
affinity by Llood and not atlinity by sacrifies is what iy regavdel, It seoms
then possibly doubtful whethor if the puint hnd hoen considered the itogitimate
danghtors of cvan the twiss born castas would have hem pub in an inferior
position to illegitimate sons.  For wore than in the oase of & Shuden it seems
that affinity and not veligious cfficacy shordd he the test, and there can he no
doubt that in point of view of aflinity & danghier is as closs ny a son.

The total esclusion of acknowledged bastards from all share iu the inberitance
of their father is unkunown toall the great schouls of law with the exception of
the English, and as far as 1 awm concerned T would rabher ha guided where there
is no cerbain gnids by the dietibes of reason and humanity than by doubtful
aualogies drawn from obseure texts,”

The plaintitfs appealed to the High Couxt.

8. R. Bakhle for the appellants =—The text of the Mitakshara
(clanse I, section 12, page 2) which speaks of an illegitimate son
does not mention the daughter; and according to the canon of
construction a daughter is exeluded unless she is specinlly men-
tioned. Thus, an illegitimabe son of a Shudra takes in preference
to the widow becauss the latter is not mentioned in the text
(Rahkiv. Govindo® aud Sudy v. Baiza™). Again, sinong the thres
regenerate classes the illegitimate son is cntitled to maintenanes
while such o right is denied to the illegitimate dawghter:
Larvati v. Ganpatrao Baelwl®),

K. M. Taleparkhan for the vespondent:—The word pafre in
the text includes daughters, See Vyavagtha Darpana (2nd ¥dn.),
p- 6895 Dattaka Mimansa, s.7, ¢ 7; Chuoturye Ruw Murdun
Syn v. Sakub Purkwlad Syn'V : Inderuw Valungypooly Taver v.
Ramasawmny Pandia Talaver®,

M (1875) 1 Bom, 97, - () (1803) 18 Barn, 147,
@) (1878) 4 Bom, 87. . () (1867) 7 Moo, I, A, 15,
{5 (1869) 18 Mon, 1. A, 141,

‘
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Among the Shudras, inberitance goes by affinity only, and in
principle it makes no difference between a son and a daughter.

BATCHELOR, J.:=~Dagdu and Sakharam were divided brothers,
and the question involved in the suit was as to the right of
inheritance to Dagdu, That right was claimed by the plaintiffs
as the sons of Sakharam, and was resisted by the defendant who

was the mistress of Dagdu and was by him the mother of one

daughter now living. The parties are Shudras, and what the
Courts had to decide, thereforc, was whether the illegitimate
daughter of a Shudra was entitled to inherit in preferénce to his
brother's sons, Such coses as Rahi v. Govinda®, Kuppa v.
Singaravelu® and Dalip v. Ganpat®), indicate that this question
of law turns partly on the gquestion of fact as to the character of
the connexion between the father and mother; and wvpon this
point we arc satisfied from the findings of the learned Sub-
ordinate Judge that the defendant way the permanently kept mis-
tress of Dagdu so that the relation between them was an established
concubinage, and not merely a casual or temporary intimacy.
Upon this footing it is settled law that an illegitimate son
would be entitled to succeed to his Shudra father in preference
to the father’s separated nephews. The question is whether the
ilegitimate daughter is accorded by law the same position,
The learned Disteict Judge has answered this question in the
affirmative, but, though we appreciate the force of - the consider-
ations on which he has relied, it must be conceded that those
considerations affect rather the question of what the law ought
to be than the question of what the law is. And in passing we
may observe that even if the illegitimate daughter’s claim he
disallowed, her position is hardly so specially unfortunate as the
learned Judge appears to have supposed. But however that may
be, this matter is not one which can be allowed to form the
basis of our decision ; that must ultimately be grounded upon
our understanding of what the law on the subject actually is,

On behalf of the respondent reliance is placed on the tests

which have been held to authorize the succession of the illegiti-
(1) (1873) 1 Bow, 07, L2 (1885) 8 Mad, 325
3 (1886) 8 All. 387, ' :
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mate son : they are Manu, Chapter IX, section 17) and Yajua-
valkya, Chapter I, clanses 133, 134, and o translation of them
may be found in paragraph 547 of the sixth edition of Mayue.
The commentary of the Mitakshara is at Chapter I, section 12,
clanse &, and will be found trauslated in paragraph 553 of
Mayne’s treatise. The - argument is that the word ¢ gon”
appearing in the texts should be construed so as to include
daughters. Bub apart from the inherent grammatical difficulty
of this construction, ag to which reference wmay be made to Sie
Charles Sargent s observations in Parvats v. Ganpatras Balal®
and to the diseussion in Vinagel v. Lusumechace™, it appears to
uy bhat the context in which the foregoing passages oceur
prohibits the idea that- illegitimate daughters were intended to

‘be ineluded as heivs, For the conbext scems to us to suggest:

that, in the discussion which they were then eonducting, thoe
authors were considering merely the question what persons were
ceutitled to a share on the partition of a joint family, and the
claim of the illegitimate son iy distinguished according to the
class or casto of the father. These texts, we think, can throw
no light on the claim of the illegitimate daughter to inberit
Ler position in this respeet must be asccrtained nob frow these
passages, bub from the discussion held under the specific heading
of succession. And here the rule iy that females must be
exeluded unless cxpressly named as heirs.  Now the texts name
simply the danghter, and unless this word can e read go as to
include an illegitimate daughter, we sec no means of tLdt.uittsing
the present defendant’s elaim.  Agninst this liberal construction
we have the fact that where the case of illegitimate sons was to
be considered, they were cxpressly menbioned, a circumstance
which indicates that the writers were conseious of the difference
in legal position between legitimate and illegitimate offspring,
Thus, since the right of the illegitimate son is conceded in express
terms, and no mention is wade of any such right belonging to
the illegitimate daughter, we are of opinion that the proper
inference is that such right way vefused, To read the word
daughter as inclusive of illegitimate daughters secms to we
contrary to accepted printiples of construction; and if that

.

. _
(7 {1803) 18 Bom, 177, ) (1851) 1 Bom, 1L, ¢4 R, 117 at p. 128



VoI, XXXIL] BOMBAY SERIES,

reading were adopted, we do not sec how it would be possible
to refuse a similar estension {o all other words denoting
relation, ’

‘We come, therefore, to the conclusion that the texts negative
the defendant’s claim here. And we are of opinion that this
view is not inconsistent with the decisions, The only easc we
have been shown where the actual poiut now before us was
noticed is a case reported, under date 1816 at Dacca, at page
256 of the third edition of Macnaghten’s Principles and Prece-

dents of Hindu Law. That was a case where the son of a
concubine, having obtaincd possession of his father’s landed

property, died leaving no children. He was succeeded by a
widow, and the question was whether an alienation by the
widow was valid during the existence of a daughter’s son, or of
another concubine of the original proprietor, [t was held that,
if the parties were Shudras, the widow might enjoy the whole
esbate during her life-time and micht also alienate a small
portion for ecertain laudable purposes, but that her power
extended no further, It is clear that this sufficcd to dispose of
the point then in issue, and we do not think that any great
weight attaches to the Shastri’s further expression of opinien
that by the term ¢ a son begotten by a Shudra on a fomale
slave,” must be understood daughters, daughters’ sons and other
heirs,” especially as, though a vague allusion is made to the
- authorities, it does not appear on what particular authority or on
what process of reasoning the opinion was grounded. So in
Rahiv. Govinda® the head note to the effect that “among the
Shudra class, illegitimate e4ildren, in certain cases at least, do
-inherit” appears to go beyond the decision. The question then
betore the Court was whether the plaintiff, as the illegitimate
son of one Teja Navasji, was entitled to succeed, and the . point
turned mainly upon whether Lis mother could properly be
considered a dasr within the meaning of the word in the
compound dasipulra. There was no question as to the rights. of
illegitimate daughters.

(1} (1878) 1 Bom. 97,
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In Parvali v, Ganpatrao Belal® the question was refereed to
in argument, but wagnot decided. Sir Charles Sargent, however,
went so far as to suggest doubs whether the word dusiputra
could be held to inelude danghters,

In the other cases to which our attention has been  dirvected,
namely, Chuoturya Run Murduwn Syn v. Sahub Purhuled Syn®;
Tnderun Valungypooly Taver v. Bamasawny Pandia Talaver™ and
Sarasuti v. Maupne'® it is appavent that any expression of
opinion as to the illegitimate dawgylier’s position would he
estra-judicial, inasmuch as in these cases the Courts were
concerned only with the elaim of illegitimate sons, That being
s0, where the word “children” or “ offspring 7 is used, it must
be read as male children, who alone were then in the eonsideras
tion of the Courts,

The result, therefore, is that the question now arising for
determination is not covered by judicial decision, and must be
answered in accordance with the authoritative texts, which have
been considered above. In owvr opinion the effeet of these texts
is that no right of inheritance is recognised in the illegitimite
davghter of a Shudva, and consequently the plaintiffy are
cotitled to succeed im their smib. A deerce must he made
accordingly, the decree of the lower Clowrt being reversed, anl
the plaintifis-appellants must have their eosts throughout. The
decree will give the plaintiffs the declaration asked for, and will
direet that the plaintiffs do recover possession of the property in
suit from the defendant.

Deereg reversed,

nn,
() (1893) 18 Bom, 177, ‘ (0 (1869) 13 Moo, 1, A, LI af p. 159,
® (1857) 7 Moo, T. A 18 abp, 50, (U (1879) 2 ALL 134,



