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Before §ir Lawpence Jenking, IO LE, Chicf Justice, and
A Justice Datehelor,

1908. DHUIRAJLAL PANACIHAND AND ANOTHILR, APPELLANTS, AND IVEFENDANTS

February 11 4 AND 5, v HORMUSBJL BDULIL BOLTLEWALLA, ResPoNpls® AND

Praawrieme®
Praciice =L'x parte deerec— Suil seb down for hearing before he dule fived in
the summons—Civil Procedure Code (Aot XIV of 1582), seetivns 68, (10, 96,
100, 101, 112 any 113-~High Court Bules Nos. 111 and 112, ,
It is not open to o plaintiff to obtuin un e parte docree before the roturmabl
date mentioned in the summons,

Tar plaintiff brought a suit against the defendants to recover
such sums as he would have carned by commission under an
agrecment made between him and the defendants down to the
date when the defendants’ firm in Kobe was closed the plaintiff
having been always rcady and willing to perform his part of the
sald agreement down to the said time. In the alternative the
plaintiff prayed that the defendants might be ordered to pay to
the plaintiff such sum by way of damages for the breach of the
said agreement as might seem just to the Court.

The defendants were summoned to appear on the 27th Novem.
ber 1907. Tn the margin of the swmmons it was stated that in
default of the defendants filing a written statement and serving
a copy on the plaintiff within four weeles from the servies of the
summons the suit would be seb down to be heard ex parfe and
the defendants would be liable to have a decrec or order passed
against them. The first three defendants were not served with
a summons but the fourth and fifth defendants were served on
the 22nd August 1907,

On the 9th September the plaintiff’s solicitors wrote a letter
to the fourth and fifth defendants saying that they would apply
for an ez parte decree on the 20th September if they were not
furnished with a copy of the written statement hefore the 19th,-
On the 10th they again wrote a lotter saying that unless the

- eopy was furnished by the”cvening_;g of the 20ch they would apply
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to have the suit set down for an ez parfe decree on the 23rd
September.

An ex parte decree was, however, obtained on the 24th
September. Mr. Justice Beaman gave judgment for the plaintiff
and referved the matter to the Commissioner for taking accounts
and for ascertaining the damages sustained by the plaintiff by
breach of the agreement rveferved to above, The Court also
ordered the fourth and fifth defendants to appear before the
Commissioner with books and documents in their possession
relating to the subject matter of the suit, and to pay the costs,

The fourth and fifth defendants moved the Court on the 10th
October, 1907, to set aside the ex parle decree.

Mr, Justice Beaman delivered the following judgment i~

BraMAN, J. :~1I think looking to the language of Rule 111 and
to the practice which has been established under it, a practice
whieb is admitted by Mr. Setalvad and which bas been advanced
in favour of his arguments by the Honourable the Advocate
‘Geeneral, there can be no doubt whatever as to what meaning has
always been given to Rule 111 on the Original Side.

It is now contended by Mr. Setalvad that the practice is not
warranted either by any section in the Code or by that Rule, and
T must confess that T feel very grave doubt whether, if the matter
had been duly argued, wmy conclusion upon that matter in the
circumstances of the case would bé and ought to be the same.

It seems to me that the procedure is exceedingly simple.

For the Rule preseribes that after the sunmons is given to the
defendant he must put in a written statement at any time
before four weeks and when on the expiration of the four weeks
the defendant has not complied with the requisition in the
summons it is customary to apply to the Prothonotary who
thereupon sets down the snit to be disposed of ez pare, Al
this scems to me perfectly clear and practically beyond cons
troversy: namely that the expiration of the period is thus made
by the practice of the Court to correspond with what in the
‘mofussil under the language of the. Civil Procedure Code is

usually understood by the tirst hearing. And it also appears to’

we whether rightly or wrongly that the practice -established ig
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that failure to file a written statement amounts to a failure
within the meaning of section 118, Civil Procedure Code.

In this ease the facts upon which the present motion is made
ate simple and present no difficulty. Fox it appears that the
period to file the written statement was to expire on or about -
the 19th September, and, therefore, after that time the present
defendants would have been liable to have their suit set down
ab any subsequent date for disposal ew parfe. 'This, however,
was not done but the attorneys for the plaintiff went rather out
of their way to make sure that the defendants were apprised of
what was going on and sent two notices on the 9th and 19th
Scptember intimating to them that an application would be
made {o have the suit put down for ez parfe decree on the 23rd
September, Therefore, when the suit was set down on the 24th
September although that did not happen to be the day for which
notice had been given the position still remained the same, that
is to say, the plaintiff had put the defendants onitheir guard that
the matter would come up to be disposed of ¢z parte, Theretore,
the suit was open for ex parfe hearing as against them with the
result that they now come before the Court agnin with a motion
to have that ez parfe decree set aside, Mr. Setalvad has argued -
that the terins of section 113, Civil Procedure Code, have been
sufficiently fulfilled in the present case by the eircumstances
which are set forth in the affidavit and on which he has based
his arguments. It is contended that one of the defendants knew
only on the day on which it was intimated to him *that the
ex parie decree was going to be made, bub as a mhtter of fact
no proceedings were taken on that date and the ez parte
decree was really made on the 24th September. If, therefore,
these defendants had already two notices and were aware
of the practice of the Court, as they ought to bave been,
they would have seen that their suit would be sob down for an
¢z parte decree. This they fail to doand after the ex parfe decree
has been made they seek the indulgence of the Court on the

~ ground that they bad been prevented. Mr. Setalvad in support

of his argument has cited Somayya v. Subbamma® but I feel

: great difficulty in adopting its principle. It secwns to me whether
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VOL, XXXIL] BOMBAY SERIES,

a case is good or bad on its merits, that has very little to do with
the procedure under section 108. The Court has to look to one
thing and one thing only whebher the summons was served and
whether if served the party bad sufficient cause for his

non-attendance. There may possibly have been something special -

in the circumstances of that case which induced the Judges of the
Madras High Court to put a very liberal interpretation on the
“words ¢ sufficient cause ”’. Bub the practice which they seem to
affirm appears to me altogether unsound and likely to introduee
practically unlimited and unnecessary complications in adminis-
tering the section. Sitting as I do without much experience
on thig side of the Court I do not give effect to the suggestion
that the practice of this Court is not warranted by the law. I
believe the practice is well established. :

" For these reasons I think that the motion must be dismissed
with all costs and the ex parfe decree allowed to stand,

The fourth and fifth defendants preferred an appeal.
_ Betalvad for the appellants :— ’

We submit that the suit was improperly put down for an ewk

parde decres on the 24th September, and that we. showed suffi-
cient cause for not appearing.

You can’t pass an ex parie decroe cxcept on the day fixed for ‘

the hearing: see Civil Proccdure Code, sections 68, 69 96 and‘
108,

Refer to Ruales 111 and 112,  Rule 111 only provides for the-
filing of a wrilten statement. Rule 112 provides that in default

of a written statement the suit is to be seb down as undefended.

" The direetion in the margin of the summons is not warranted
by the Code or Rules unless it only means that the suit will be
set down for an ez parte decreo on the day fixed for the hearing.
Theve is nothing in Forms 117 and 118 of the Code as to the
four weeks orasto an ew parée decree in default of a written
statement. Then we had sufficient cause for not appearing, The
suit was against five partners of whom three were not served at all.

Al the papers were with them. The first notice we. got

from the plaintiff was his solicitor’s letter of 9th September 1907

warning us that they would apply to have the suit set down on.
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the board of the 20th instant for an ex parfe decree. This was not
done. Then came his attorneys’ letter of 19th September 1907
saying they would apply to have the suit set down for an e
parte deeree on the 23rd instant.

The suit was not set down on the 23rd but on the 24th, This
notice reached the fourth defendant on the 23xd.

So there was really no notice to my client. There must be
proper notice if the suib is to be seb down. When we applied to
Beaman, T., to set aside the ex purle decree we tried to show we
had a load fide defence ; we indicated our chief pomts.

We rely on Somayya v. Sublamma™.
Raifes for the respondent :—

Scetion 108 of the Civil Procodare Codo conbams the grounds
upon which an ez parie decree may he sob aside, cne of which iy
if the defendants are preveated by any sufficient cause from appear-
ing when the suik is called on for hearing, We submit that the:
appellants showed no cause whatever which prevented them from:”
appearing on the 24th Soptember. On the contrary their con- |
duct showed that they had no intention at all of appearing and:
that it was an afterthought afberwards when they did think of
appearing. This will appear from the following reasons :—(1)
They did not even file their appearance.. (2) They did not apply
for copy of proceedings. (3) They took no notice of the letters.
of 27th April 1007 and 13th July 1907, which threatened proceeds.
ings against them and the other defendants, (1) Their atborneys
did net reply to our letters of 2nid and 5th September.  (5) They
took no action whatever on our letter of 9th September nor did
they apply for an extension of fime to fils their written states
ment. (8) Nonotice was taken of our letter of 19th September
although defendant 5 admibs veceiving it, o

The appellants attempted to evade the wording of section 108
by relying on the caso of Somayya v. SubbaminaV, but what was

- really decided in thab case was (see page 608) that provided there

was just and resonable cause {for restoring a case to the file
the merits of the case formed an important clement, so that if |
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there was 10 just cause the merits alone would not justify the

Court in granting the application and vice versa if there wus no case-

on the merits, bub even if there was a justand good cause the
Court would not restore the case.

In the present case it is submitted for the reasons above stated

-that not only the appellants were not prevented by a sufficient

cause, but that there was no cause at all, why they should bave
“behaved as they did.

The respondent was not bound to give any rotice at all hav-
ing regard to the order endorsed on the margin of the summons
giving distinct notice to the appellants that in the event of their
failing to file their written statement within four weeks from the
service of the writ of summons this sulb would be sct down to
be heard ez parte.

The practice of allowing a plaintiff to have & suit seb down on
the board for an ez parte decree on the expiry of the four weeks
allowed for filing the written statement if no written state ment
is filed before that period has been in vogue for about 50 years
and is warranted by the Rules of the High Court.

Junkins, C. J.—We are of opinion that having regard to the
summmons and what is therein stated it was not open to the
plaintiff to obtain a decrce before the returnable date. We
think that this conclusion is not only required by the terms of
the summons but is in accordance with the provisions of the
Code with which the Rules are eonsistent in this respect. At
the same time the plaintiff has followed a course which has been

permitted by the office for a great number of years and if Would '

be hard to cast upon him costs of this appeal.

‘8o the order we malke as to the eosts will be that-all costs of

the suit and appeal up to this date, including the costs of the
motion, will be costs in the cause as between the plaintiff and-

defendants 4 and b.

We set aside the decree that has f)eeg passed againt defendants :

. 4 and 3,
This order is in both the appeals.
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Attorneys for the appellants: Messrs. Mutubliai, Jamietram
& Madan.

‘Attorneys for the rospondont : Messrs. Kanga § Patell.
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Before Sir Tawrence Jenkins, K.C LB, Clief Justice, and
My, Justice Bulchelor.

AGA SHERALLI vinap AGA TAIZALLI axp  oruERs (ORIGINAL
DEPENDANTS), PrrrrioNens, Appmurants, v BAL KULSUM KHANAM
(oR1GINAL PLasTIFE), OPPONENT, RESPUNDENT.*

Mahomedan Luw—Shic bransh —Descen ants of puternul wieles and @it~
Stirpital succession,

Tho heirs by consangainity uwunder the Shia Luw of inheritance fall into thrce
clagses,  In the liskclass ave, fivst the parents, and sceondly children and other
lineal descendlants. In the second class thore ave first grandpavents and ascend-
ants and secondly brothers and sisters aud their descendants. And in the
third class come paternal aud maternal uncles and aunts of the deceased and his
p'n'unts and their descendants,

‘Sucesssion in the third class, ke Lhat in the ln stoand secon& clase, is per
stirpes and not per oapita.

ArpnicatioN for review of judgment in sccond appeal No. 102
of 1904 decided by Jenkins, C. J., and Batchelor, J 5 O1) the
17th August 1904,

The second appeal was preferved from the decision of 1, L.
Hervey, District Julge of Surat, varying the deerec of L. P,
Parekh, First Class Subordinate Judge. '

“The plaintiff sued to recover from the defendants by partition
her share consisting of 6 annas and 4} pies in the rupee in the
estate of one Nurjaban Khanam alizs Fatma Khanawn, deceased.
The plaintiff and the three defendants stood in equal degree of
relationship to the deceased. The plaintiff was a doscendant of
the ’patornal unele of the deceased and defendants 1 a,ncl 2 of

*Civil application No. 562 of 1904 Lor a review of judygment,



