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ORIGINAL CIVIL

Before Sir Lawrence Jenkine, ToC.LE.; Chief Justice, and
My, Justice Batchelor

BAI RUTTONBAI, APPELLANT aND PraiNtier ». TIE FRASER IOR.
FACOTORY, LIMITED, RrsroNDDNTS AND DREFENDANTS.™

Mortgagor and Mortgages—Transfer of Properéy Aot (IV of 18882), section 82
— Begquisites of valid tender—Morigagec wishing to guin possession~~Morts
gagor's vight to redeem—Consiruction of movigage-deed.

In a mortgage-deed alter enumerating several contingencies provision was
wada on the happening of any of them in the following terms

“ Nobwithstanding anything contained to the countrary the mortgage-debt
for the time heing owing on the seeurity of these presents shall at once
become payable asif the due date or extended date, if any, had elapsed and
in such ease all sach rights and remedies shall be available to the Banker ag
will be available to her under the term of these prosents upon default being

made in payment of the prineipal moneys ov interest and all other moneys .

thereby secured and the Banker may in such event in her discretion without
any further consent on the part of the Company forthwith enter wpon and
tako possession of the mortgaged premises or any of thom of which she
is not already in possession.”

Owing to the happening of some of the eontingencies the plaintiff, the
morigagee, elaimed that the debt owing on the secwity of the mortgage-deed
had become payable and that thie was entitled to enter upon and take possession
of the premises morfgaged to her. Sho contended that the expression “as if
the due date had elapsod” not only served to accelorate tho due date, but also
to fix the amount of the mortgage money at what it would have heen if in fact
the due date had clapsed. The defendant alleged a tender of the mortgage
money to the plaintiff’s attorneys and a refus‘tl to accept the same, and claimed
to redeem the property,

Held (1) that the words “as if the due date had elapsed ' were uged merely
to accelernte payment and they ocould not be constraed to cover the fuvther
amount. thot would have been dune on the expiry of the due date of the
mortgage.

@y That the tender was not good, as the plaintiffs :utforney diselaimed
suthority to veceive it

{3) That the defendant was entitled to redeenethe property.
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Prr Currdn—-A tonder wmust bo made either to the prineipal whose
business it is to eonsider it or to his authorised agent, and a tender made to a
porson who diseslaims anthoriby to receivo it is mado ab the maker’s risk.

Watson v. Hotkerington(V) and Binglam v. Allpor!®), followed

Tris was a suit brought by the plaintiff, a mortgagee, against
the Ist defendant, the mortgagor, to have it declared that the
debt owing on the security of the indenture of mortgage had
become payable and that the plaintifl was entitled to enber upon
and take possession of the premises mortgaged to her, ‘

The 1st defendant Company by its written statement alleged
a tender of the mortgage money and o refusal to accept the same
and eounterclaimed for redemption.,

The main points in issue weve e

1. What was the amounnt of morteage money payable ¢ and
o

2, Whether there had been a valid tendor ?

The second respondent was the guarantor of the mortzage
debt. The west of the faets of the case arcset oub in the

Jjudgment,

Lnverarity (with Seot, Advocate General, Lowndes and Strang-
many for the appellant,

The defendant has not observed the eovenants and under the
provision in the mortgage-deed “as if the dne date had arvived ”
the plaintiff requires possession, '

Wesay “the moneyy for the time heing owing ” means the moneys
advanced with interest in terms ol the wortgage up to 1917,
The amount we c¢laim wight not have been duo under a varviety:
of eircumstances. Ourcase iy bhat inbevest is payable up to 1917,
We also say oven if hie pays us the agreement and mortgage sbill
subsist and we are liable to finance him up to 1917 and this will
not put an end to the agreement and mortgage,

o [Jewkans, C. Je—Leggoti v, Barrett® ways thab an agreement
for conveyance is superseded by a subsequent conveyance.]

(. (1843) 1 C. & K. 36,
@) (1833) L X, & M, 398, ) (1880) 15 Ch. D, 300,
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Our mortgage would be still subsisting because they can call
upon us to advance up to 1917, They should noi be allowed to
redeey, There is no provision for redemption, If they pay
us the full amount we clalm we will not question their right to
redeem. '

The decree of the lower Court leaves us out of possession and
gives defendant no time to pay.

Their tender was undoubtedly not a good ome. The tender,
even if good, goes for nothing as it is not supported by payment
into Court and by readiness to pay at any time. See Transfer of
Property Act as to tender. In order io make interest cease you
must make a good -tender. On the construction of the Transfer
of Property Act interest cannot cease until the person tendering
isveady and willing to pay at all -times, he should have the money
ready ab all times at his command and must follow it up. by
payment into Court.

If o lesser sum is tendered it would not of course be a proper
tender. We dispute the Judge’s ruling that there wasa good
tender or that further tender was dispensed with. If the tender
of the 4th June was not good it goes for nothing. Similarly if
there is again the same tender it cannot be good. A tender accom-
panied by a demand which would compel the other side to comply
with conditions which would do away with his vight to claim is
not a good tender, The tendey here made calling upon plaintiff
to veconvey which must mean abandonment of his right to claim,
See the correspondence which shows that interest only up to

Ath June was tendered to us. So the tender of 5th June was

bad.

The learned Judge has completely misapprehended Bovidl v.
Endle®, ‘

We don’t dispute that taking possession entitles him to pay
the mortgage debt. I am not awave of any case where the
mortgagee having taken possession the mortgagor can pay:
Smith v. Swith'®.  Bovill v. Endie'™ was decided on this, What
the Court decides is that you are not entitled to the extra six

@ [1896] 1 C'h. 648, @ [1891] 3 Ch, 550,
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months’ interest. As a mabter of fact here the mortgagee does
nobt make a demand for payment. In Zz parte Wickens®, and
Lelts v. Hulching'® what is established is that the mortgagee is to
accept the principal and interest till due date. As bo their right
to redeem see Transfer of Property Act, scctions 88-—84.

Interest does not ¢ease because the tender iy dispensed with.
You must malke a proper tender o stop interest,

[JuNgNs, C. JSce Shréiram Rupram v. Madangopal Gowar-
dhan®.]

See Indian Contrach Act, section 38,

Huoji Abdul Bakman v, Haji Noor Malomed®, Leake on Contract
p. 609 (6th edition), Gyles vi Hell® says money must be kept
within call.

Tender properly made and improperly rejected isnot eqni-
ralent to payment, Bunk of New South Wales v. O’ Connor®,

By parte Blles™ is a casc precisely in point It would e
grossly unfair to the mortgagee to make him take interest only
up to date of tender.

See also Doe d. Roylance v. Lightfoot', Rogers v. Grazsebrook®,
Tisher on Mortgage (5th Ed), seetion 879, p. 422, Coote on
Mortgages, Vol. I (7th Ed.), p. 152.

Raskes (with Setalvad) for 1st respondent.

The question of the construction of the mortgage-deed is
vital one. If our construction is wrong we would have to pay
a large sum which would be a large tax on the resources of the
Company.

The proviso puts the mortgagor entirely at the merey of the
mortgagee. On breach of any,of the covenants the mortgagec
may enter. .

As to the question of construction you cannot possibly say
that future interest from 1907 to 1917 is intercst  for the time

“being owing ” within the meaning of the clause.

@ [1898] 1 Q. B. 543. {5) {1726) 2 P, W, 877,

@ (1871) L. R, 13 Hy, 176. (®) (1889) 14 App. Cas. 273,

) (1008) 30 Ual. 865 at p. ‘871, (7) {1898] 2 Q. B, 79 at 1. 8l
) (1891) 16 Bom, 141, » ) (1841) 8 M. & W. 553,

© (1840) 8 Q. 11, 805,
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To stipulate for interest to continue after the principal has
been paid off is illegal.

Mortgagor can’t redeem mortgagee against his will even if
mortgagor pays past interest and also future interest for the
full peviod : Brown v. Cole® .

This shows how strictly a mortgage is construed in case of
mortgagee until the mortgagee takes steps to compel payment.

Smith v. Swith® is the same. A mortgagee selling under a
power of sale could not claim interest for the full period: see
section 21 () Conveyancing Act, 1881; Banuer v. Berridge® ;
Coote on Mortgages, Vol. 11, p. 8§14, Ch.4 2, section 2 ; Robbins on
Mortgage, p. 796,

In Bovill v. Bndle® the mortgagee entered not to cnforce
payment but to preserve his security.

Bz parte Ellis® does not touch the matber at all,

As to tender see Moffut v. Parsons®, Wilmot v. Smith®. We
say tender was dispensed with. The money was brought into
Court on the day of the motion when they could have had it.
There is no practice to pay money into Court. The hearing was
expedited and the money tendered in Court.

As to readiness and willingness see section 84, Transfer of
Property Act. Interest ceases on tender. Haji Abdul Rakman
v. Haji Noor Mahomed® was after the Transfer of Property
Act came into force, The plaintiff has by his conduct excused
the tender therefore under section 84 of Transfer of Property
Act further tender is dispensed with, Pestonjec Dadabhai v.
Hormugjs Maneckjee® 5 Gyles v. Hall"; Dizon v. Clark®D;
Tyter v. Bland®® 5 Searles v. Sadgrave®.

(1) (1845) 14 Sim, 427, (") (1828) 8 C. & P, 458,

() [1891) 3 Ch, 550. (8) (1591) 16 Bou. 141,

{3) (1881) 18 Ch, D, 254 a4 p. 278, (9 (1908) 5 Bow. L. R. 88%.

) [1896] 1 Ch. 648, 10) (1726) 2 P, Wis. 378

6) 18083 2 Q. B. 79 at p. 81, (1) «1848) 5 C, B. 365 at p. 877.
(#) (1814) 5 Taums, 807. (12 (1842) 9 M. & W, 888

(8) {18553 L1, & BL 630,
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As to the attorney’s snthorvity if be says he Lias no aunthority and
you make n tender you do so at your visk : Moffat v Pargens® ;
Bingham v. ddipori® ; Fiuck v. Bowing®. Mr. Payne makes a
communication to Ruttonbai either as our agent or ag Rutton-
bai’s agent and Ruttonbal refused to accept it,  The conelusion
is that the tender was communicated to Ruttonbai and she
refused it. Ruttonbai refused the tender on the ground thab
the amount wag insuflicient or that she disputes vur claim to
redeents  Beaman, J., wag right in holding that the tender was
on the 5th. If the tender was not good it was dispensed with on
the 6th or 7th,

As to dispensation of tender sce L%e Norway® which decides
that where the plaintitf claimg a larger swm than iy really due
to him the defendant mced not tender and further tender is
dispensed with.

[JEnKiNg, C, J—The question iy whether there was a tender
on the 5th. If there was not you cannobt build up dispensation
on it.]

Jaguker with Manker for 2nd respondent: ~They contended
they should not have been made parties.

Inverarily in reply :=They mwust prove that Payne was author-
ised to execube a reconveyance and in the wcantime to yive a
properreceipt of discharge of the mortgage debt up to date, The
tender was made to Payne because according to Hormusji’s idea
he had taken possession on behalf of the plaintit,

There is no authority for a solicitor to aceepb less than his
clients instruet him to dewand,

We never wanted to be paid off. We did not wmake a dewand
by entering into possession.  We want to muaintain our security.
No suit bad been filed and therefore there could be no solicitor
on the record, Wheve iy the authority to say that a solicitor

can aceept a less amount where there is no aubhority to sue

- for the money,

@) (1814) & Taunt, 307, ¢ (1879) 4 G 1D, 148,
() (1833) 1 N. & M, 895, ) (1803) Bru & Lan 404
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Why did t‘hey‘ not tender the money to Ruttonbai, Hormusji
knew Ruttonbai was in Bombay. If they took Puyne to be
Ruttonbai’s agent they should have left the money with Payne.

- JENENS, C.J.~This suit arises out of a mortgage-deed, dated
the 30th of January 1907, and made between the defendant
Company of the first part, the defendant Dayal Mulji of the
second part, and the plaiutiff of the third part in pursuance of
an agreement of the 26th May 1906, The consideration for
thiz mortgage-deed was a sum of Rs 1,00,000 paid‘ by the
plaintiff to the Company and a furthor sum of Rs. 85,000
credited to it by the plaintiff in her books of account. The
Company by this deed covenanted with the plaintiff to pay her
on the 31st day of December 1917 the sum of Rs. 1,85,000 and
in the meantime to pay interest at the rate of 74 per cent.
per annum, and in order to secure repayment of the sum
advanced or to be advanced with interest the Company by the
mortgage-deed demised to the plaintiff for the term of years
expressed therein the premises thorein deseribed, The Company
did also by the mortgage-deed charge with the payment of the
mortgage debt the uncalled capital of the Company and ail its
other property and assets, Tt was provided by the mortgages
decd that the plaintiff should eredit to the Company’s account in
her books a sum of Rs. 85,000 for making further advances to
the Company as it might require, that the plaintiff should allow
to the company interest on the sum of Rs, 85,000 or such other
stm as the plaintiff might have creditel to the Corapany in her
books at the rate of Rs. 5 per eent, per annum from the date or
respeative dates of such eredib or credits, and that the amount

of interest payable by and to the company should be made up -

and adjusted and the balance of sueh intevest paid to the plaint.
iff by the company on the 3lst day of December every year.
Liberty was also secured to the Company to repay in part the
mortgage debt for the time being due in sums not less than
Rs. 1,000 at a time and in the event of repayment the plaintiff
was to receive and credit the same to the Company in part pay-
went and to allow to ths Company ' interest upon such part

payments ab the rate of Rs. 5 per cent. per annum £rom the dates:

o
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of the respective payments until the expiration of the term, that
is, the 31st day of December 1917 ; and ib was provided that the
plaintiff should be entitled to charge to the Company interest at
the rate of Rs. 7§ per cent. per annum on the whole amount of
Rs. 1,865,000 for the whole of the term up to the 8lst day of
December 1017 to the intent thab the plaintiff should in any case
earn up to the 81st day of December 1917 the difference hetween
the rates of interest on the full amount of the sum of Rs. 1,85,000
and the payments made on account by the eompany and to the
forther intent that the Cowpany should nobt undergo any loss
of interest save and exeept the difference between the different
rates of interest on the ifems on the debit and credit sides by
allowing the monies available in its hands for payment towards
the dischaxge of its liabilities-to the plaintiff to remain unubilized.
Then after enwmernting several contingencies provision was
made on the happening of any of them in the followiny terms :
“notwithstanding anything hevcin contained to the contrary
the mortgage debt for the time being owing on the security of
these presents shall ab onee Lecome payable as if the due date
+ » » had clapsed and in snch case all such rights and remediag
shall be available to the banker as will be available to her under
the terms of these presents upon default being made in payment .
of the principal money or interest and all other monies hereby
secured and the Banker may in such an event in her diseretion
withoub any further consent on the part of the Company forth.
with enter upon or take possession of the morbgage premises or
any of them of which she is not already in possession” By the
mortgage-decd the defondant Dayal Mulji guaranteed payment
of the mortgage-debt and all other monies due to the plaintiff
by the Company. By an instrument of the 10th of Maxch 1907
the mortgage-deed was rectified. '

It is now common ground thab events have happened which
have brought into operation the provision contained in the words
that I have cited from the mortgage-deed.

It is in these circumstances that the plaintiff has brought
‘this suit and by her plaint she prays, among other things, that

it may be declared that the debt owing on the security of the
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mortgage-deed has become payable and that she i3 and was on

- the 20th April 1307 entitled to enter upon and take possession of
the premises mortgaged to her, and that she may be placed in
possession of these premises,

- The Company has filed a written statement in which it alleges
a tender of the mortgage money and refusal to accept the same,
and counter-claims for redemption,

The written statement of the defendant Dayal Mulji calls for
no comment,

The two principal points in contest between the parties are:
first, what is the mortgage money payable in the circumstances
by the Company to the plaintiff; and, secondly, whether there
has been such a tender of that amount as would result in the
cessation of interest.

The construction for which the plaintiff contends is thus for—
mulated in her grounds of appeal to this Court,

“ The learned Judge . . . should have found ., . that the amount
for the tine being owing on the mottgage-deed at the time of the
plaintiff’s attempting to take possession of the mortgaged premises
wag Rs. 1,00,000 with interest thereon at 7§ per cent. per annum
till payment and 24 per cent. from time of payment till 81st De.
cember 1917 and interest on Rs. 85,000 at 2% per cent. per

annum from the date of the mortgage-deed till 8lst December
19177

This contention rests principally npon the words “as if the due
date . .. had elapsed ” ; this expression, it is argued, not only
serves to accelerate the due date, but also to fix the amount of
the mortgage money ab what it would have been if in fact the
due date had elapsed.

As snpporting the argument stress is laid on the fact that the
continuance of the loan until 1917 was an inducement to the
plaintiff to enter into the transaction, and it therefore cannot
have been intended that it should havs been within the power of
the Company to deprive her of this benefit by bringing about
one of the accelerating events without any check on it or come
pensating advantage to the Plaix}tiﬁ‘ ; and therefore it was that

pO56—2

529

1507,
Bar
Rourronmir

.
THE FRASER
Ick Facrony,
LIviTED. -



N

530

1907.
Bar
RUTTONBAL

v

Tae Frasen

lck Facrony,
Lumrexn,

THE INDIAN LAW REPORTS, [VOL. XXXI1,

the obligation was imposed on the Company of paying all that
woul!d havo been payable hal the dune date aetnally passed, or
elaps:d as it is expressod in the mortgage-deed,  But all these
events were not within the control of the Company ; thus one was -
“if the gaarantor ceases to be a director of the Company ”, so
that if he died this would enable the plaintiff to enforce the
right she elaims as hees on she Grue construction of the clanse
under consideration.

The ordinary purposs of a mortgage-deed i3 to sceure repay-
ment of advances with interest (sve seetion 680 of the Transfer of
Property Act). DButb the plaintit’s” construction would involve
muech more : 16 would juvolve the paymont of something in addi.
tien. How this further sum should he deseribed Mr. Inveraity
could not tell us, hut it cloarly would nob be interest for that
implies the continuance of the prineipal to which it is an aceessory.

In my opinion the words as if the due dats had elapsed were
used merely to accelerate payment; that is the meaning they
would ordinarily have, and it would be too foreed a construciion
to hold that they also imposed on the Company the obligation to
pay this further sum which the plaintiff claimg,

Nor do I regard as sound the contention that present complete
redewption is nou possible breauss the Company wouid still have
a right to dewand advanees till 1917,  Redemption by the Com.
pany will end the worrgage for all prrposes and the plaintiff
will thereafter b under no obligations as to future loang,

On the true construerion therefore of the eluuse the mortgﬁge-
debt for the time being actudly owing in the shape of advances,
interest accrued thercon and costs, has hecowe yayable; the
plaintiff is enti-led to enforce paywment of that amonnt ; and as
& co-relative to this the Cowpany is entitlel to redeem the
mortgaged property by puyment of what is thus e,

It therefore beeomes unuceessary to consider Bowild v,

“Endle™ and that class of cases as the wortgage money has

become presently payable on the terms of the mortgage-decd.

() [1806) 1 Ch. 643,
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The Company’s view therefore as to the construetion of the
clause being correct we next hive to see whether there has been
such a tender of the amount due as to effect a cessation of inter-
est, This must be determined by reference to section 84 of the
Transfer of Property Aeb, vegard being had to the fact that a
teader, in order to be valid must fulfl certain well recognised
conlitions, One of these con litions is that the tender must be
made vither to the principal whose business it is to consider it
or to his authorized agent, and a tender made to & person who
disclaims authority to receive it is made at the muker’s risk:
Watson v Hetherington O, Bingham v. Alipori @. It is here
I think that the tender of the 4th June fails, It was made to
the attorney Mr. Payne, whose services had, no doubt, been
engaged by the plaintiff, and who had been present assisting her
agent in his attempts to obtain possession of the property. DBut
no suit had been filed, and there was consequently no attorney
on the record. The civcumstances I have mentioned did not con-
stitute Mr. Payne the plainiiffy’ agent to receive a tender, and
in fact Myr. Payne steadily disclaimed authority in this regard.
On this plain ground the tender of the 4th June seems to us to
have beun invalid, and that was the only tender upon which the
Company relied in its written statement and in the issues raised
in the Churt below. Before us a case iy now sought to be made
on the footing of a later tender made to the plaintiff herself on
the 4th or 5th Jure—-for the precise date is not assignable—
and of the plaintifPs rejection of that tender in civeumstances
which, it is claimed, dispensed the Company from the obligation
of making any further tender. :

Now the first difficulty in the way of the allegation -of a later
tonder being made to the plaintiff is that it is an after-thought,
1t was not pleaded, and no issue on the point was raised; indeed
it is clear both from the oral evidence and from the corres-
pondence, which is the main guide to a decision, that the company
persistently relied on the validity of the only tender of which
there is any actual ‘evidencs, namely, the tender to Mr. Payne
on the 4th June. Upon this point wg think that the learned

1) (18481 C: & K. 38. ® (1838) 1. N, & M. 898,
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Judge below has not fully realised the position of the plaintiff’s
attorneys when he says that the question of Mr. Payne’s author- ‘
ity on the 4th June is of noimportance “since & day or two
later it is admitted that Payne was authorised to vefuse” the
tender. That, we think, is not so; and as we read the evidence,
Mr. Payne was on 5th and 6th June no more the plaintiff’s
agent to accept or refuse the tender than he was on the 4th,
All that had happened was that Messrs. Payne & Co. agreed to
communicate, and did communicate, with the plaintiff or her
agent. But tho subject of the communication was not a fresh
tender ; it was only the same tender of the 4th June, and Messrs.
Payne & Co.’s letter of the 6th shows that ib was rejected by the
plaintiff’s representative preciscly because it had never been
made to any person with authority to aceept it: that ag it
appears to us, is the unmistakable meaning of the first of the
three reasons which the letter assigny for the rejection of the
tender. We are confirmed in this opinion by other contems
poraneous letters of the Company’s attormeys, in which they
emphasise their contention that they rely upon the tender to Mr.
Payne, adding that their clients distinctly refuse to pay any
intersst to the plaintiff “after the date of ihe fender,” that is
clearly, in the context, the tendexr of the 4th June. That tender
being invalid for the reasons stated, its invalidity is not cured,
or even affected, by the circumstance that it was afterwards
brought to the notice of the plaintiff’s agent, who at once
regarded it as a bad tender.

But if we are right in thinking that there was no tenler other
than that of the 4th June, and that that was a bad tender, it
will follow that there is no room for the application of such
authorities as 7%e¢ Norway'™V, or for the theory that the plaintiff
ever dispensed with tender. Ib therefore becomes unnecessary
to examine the counter-argument that section 84 of the Transfer
of Property Act makes no provision for dispensation,

* The result is bhat in our opinion there was no such tender ag.
‘would effect the cessation of intorest.

There remain one or two minor points which may be very

‘_Sf/ahbrtly dealt with, Mr. Justice Beaman has directed that the

(D) (1866) Br. & L. 404,



VOL, XXXIL,] BOMBAY SERIES,

agreement of 26th May 1908 be delivered over to the Company,
but we think that the appellant is right in his contention. that
the Company is not entitled to this order, The agreement
contains a provision which is not to be found in the moritgage,
and though we do not now express any opinion as to the effect
of this provision, its existence is sufficient justification for the
plaintiff’s claim to retain the agreement. As to the objection
that possibly the Company might be prejudiced if the agreemnent
were allowed fo remain with the plaintiff, that, we think, can
be removed, and to this end we direct that, in the event of the
mortgage being redeemed, there will be an endorsement on the
agreement recording the fact of the redemption.

Then the decree directs the discharge of the guarantor, the
sccond defendant, and to this extent it is clearly erroneous, The
guarantor is entitled to his discharge only on payment of the
mortgage money and costs,

Lastly, the decree is wrong in form. The suitis one for posses-
sion, and there is a counter-claim for redenmption. Therefore,
after a direetion as to the true construction of the mortgage-deed
in regard to the sum due, there must be a decree for redemption
upon those terms, giving to the guarantor also a right to redeem
and in the event of redemption by him there will be liberty to
apply. In the event of redemption within the period prescribed
by section 92 of the Transfer of Property Act, the property
deposited by the guarantor with the plaintiff will be retumed
to him. On failure to redeem within the time allowed, the
decree will dirveet the vecovery of possession by the plaintiff,
The decree should be drawn in accordance with the above
directions.

Attorneys for the appellant :—Messrs. Pagne and Co.

Attorneys for the respondent i——Messrs. Thakurdas and Co. and

Smetham, Byrne and Noble.
-
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