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APPELLATE CIVIL.

DBefore Cligf Justice Scott, Mr. Justice Batchelor
and My, Justice Chanbal.
GANPAT KIRPARAM, Pramwrrrr, ». SUPDU KIRPARAM
‘ AND OTHERS, DrrENDANTY. ¥
Stamp At (IT of 1899), section 2, clause (15)—Partition— Undivided brotiers—

Docunends purporting to be lists of proportiss—Each document siyned by

the Brofhers cxcepting the one vetaining ft—Luch docwment formed the tille

of the brother retuining it with respuot to his shire—Instrument of partition—

Stamp. '

Four undivided brothers made four lists of the family property. ach 1isb
was signed by three brothers and not by the fourth, whorctained it. A question
having arison whether the lists constituted a partition between the hrothers and
required to o stamped as sueh under the Stamp Act (IT of 1899),

Held, that the four documents formed, when readlogothor, an instmment of
partition within the muaning of scetion 2, clamse 15, of the Btamp Act (I of
1899).  Each document formed the title of tho brother rotaining it against the
obher threo brothers with regard to the proporty whieh esme to his shave when
the partition was effocted.

Crvin refevence by W, Doderet, Commissionér, C, D., under
section 57 of the Stamp Act (IT of 1899).

The facts were as under : —

Ganpat, Supdu, Dagdu and Jairam were four Hindu brothers
and were possessed of considerable family property consisting of
lands and ontstandings, On the 8th November 1903 they made
four lists of the outstandings due to the family. Each list was
signed by three of the brothers and was retained by the other, who
did not sign ity Own the 20th June 1004 they made similar lists
relating to family tands,  Under the lists, the ontstandings were
alwost equally divided among the four brothers and the lands
were divided into four equal shares. Kach of the said lists
relating to outstandings began thus :—

List in vespect of division (effected) mmongst kinsmen, Tho following ato
{the particulars of) the wsamis (constituents) that came to tho share of (nare
of one Lrother) oub of (names of three brothers).

The concluding words in cach list were as follows sw

Wq have taken and reeeived the mor'ﬁgago-dozds, the monay-honds, the salg«
doeds which camo to (ou) shares after the sales and the sums which camo to
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(our) shares under the Ruzun Khatas appertaining to tle abovementioned list.
The 3rd of Kartik Vadya in the Shak year 1825 (8th November 1903).

Signatures of three brothers.

Subsequently Ganpat brought a suit, No. 834 of 1906, against
his three brothers in the Counrt of the Sceond Class Subordinate
Judge of Chélisgaum in the Khdndesh District, to bave the ac-
count books in the hauds of defendants 1 and 2 of their
undivided moveable and immoveable property examined and to
recover his share in thic income of the fawily property which had
remained undivided.  Ab the tisl the said lists were produced
in Court for the purpose of showing that though there was no
actual pavtition of the fawily property between the parties,
there was scparation of interest and richts, The Subordinate
Judge treated the lists as insteaments of partition and dewanded
the requisite stamp duby and penalty for them. The partics,
however, compounded the case and declined to pay the stamp
duty and thc fine.  The Subordinate Judge, thereupon,
impounded the, Jists and forwarded them to the Collector for
adjudication unider Clapter VI of the Stamp Acb (1T of 1899).

The Collector, being douhtful as to the exact natuve of the lists,

made a refererﬁce to the Coramissioner, C. D, under section 56 (2)
of the Smmp Act. The veference was made in the following
terms t— |

The papors o‘ the suit show that on Iutik Vadva 3ed, Shake 1825, lists

" No. 1which & 7w theshaves of barje rolios wers prepavod and, it was ab this

time that the * ¢ tivs bagan to live separate from vach other. Again lists No. 2
which show the division of survey nundiers were prepaved ot Joshtha Shudha 7th,
Shake 1825, This shows {that the partition was made from dime 1o time
and it 19 still ineomplete and this s the reason why they sne cach obher.

Auother thing is that if we look to cach widi woparately wo dind there
signatures of three brothers and an cudorsoment acknowledging veceipt of the
property ; while the faeb i thab the property has goue to the share of that
brother whose signature it dues not bear.  Tu these clrewnstances i 3y difficult
fo deoide it these ave partition deeds or mero yddis intended to ho useful for the
final partitiow.qud I feel doubt us to the amonnt of duby with which theso

- doouments are if ut all churgeable *  #, Ileneo this veferonce i made,

The Commissioner, C, D,, made o reference to the Iigh
Court under section 57 of the Stanp  Act, stabing  thab
on the analogy of the Borahay High Court judguent in the easo
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of Nilkant Ganesk v. Marule bin Kesu™® the lists of money-
bonds and lands prepared by the four brothers and referred to by
the Collector do not amount to an instrument of partition.”
The question referred for decision was as fcllows ; —

Whether lists of moncy-bonds and lands propared under the circumstances
mentioned therein by four brothers of s Hinda family wheveafter they hegan
to live separately are to be treated as partition-deeds and charged as sueh or
whether they ave mere yidés intended to be useful for final partition?

M. V. Bhat for the plaintiff :—If each list be looked at
separately we find on each three signaturss of three brothers
and an endorsement acknowledging receipt of the property,
while the fact is that the property moentioned in the list was

“assigned to the share of that brother whose signature does not
appear on it.. Therefore the lists are nobt an instrument of
partition, but an acknowledgment by all the brothers of the fach
of past partition. An acknowledgment of partition is distinet
from an instrument of pavtition: Soklaram Krislnaji v. Madan
Kiishnafi®, Vishaw Lakshmon v. Govind Maﬁdflevf“), Nilkant
Gaunosh v. Marut? bin Kesu”. We, therclore, submit that the
lists do not require to b2 stamped as an instrument of partition.

. V. Desai for the Government of Bowbay: —The language
of the lists clearly shows that they cvidence a partition of the
joint family property :  Reference under Stawp Act, 3. 46W, 'The
lists constitute an instrument of partition within the meaning of
clanse (15) section 2 of the Stamp Act (II of 1839).

Scorr, C. J, :—We are of opinion that the four documents which
- have been referred to ws form, when read together, an instrument,
of partition within the meaning of section 2, clause :(15) of the
Stamp Act, Bach document forms the title of the hrother
retaining it against his threo hrothers with reg‘%wd to the
property which comes to his share upon the partition effected
(s0 far as we can see) upon the 8th of November 1703, the date
which the docunents bear,

Order aceordingdy.

&, B. R,

(1) (1893) P ., p. 203, (3) (1805) P, T, p 2%
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