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JBefore C h ief Jmiiee Scott, M p, Ju-dica BatcJidor 
and M r, Justico Climhal-

G ANPATIQEPAEAM , PLAraraii'^, v. SUPBIF KIEPA3:iAM 1938.
AHI) OTH EllS, D e T?ENDAOTS.* 2 ,1

S'imj) A ct ( I I  o f 1399), socHon clm se {iS )~~Pa,Ttitm i~ Unclmded hroihers—
Doeum m is ptivportiiiff to he lists o f  pi'oporltos-^-JSaGh downenS signed
ihe hToihsrs c.v.Ge])tin>g the, 0710 refainiiyj it~-'Euoh doouMent formed^ the tills
o f  tho hroiher retainhig it icitli resppxt to Ids Bhan~~Inntnm(ini o f  jm iition~—

Stamp-

I'oui’ titidivided bi'otlnovs luado fo\u' lists oi; tlio faitiily propoi’bj. Eaoli liKt 
Was signed by tlivce brothors and not by tlio fourtli, avIio retained it. A  qucwtioJi.
Laving ai-iHon whotbev the lists eoiiHtitutcd a i)attitiou between tbo bi'oibers and 
I’Gciuired to fco stamped as suoh under tlic Stamp Act (II  ol! 1899),

S old , that tfic four documont^ formodj when road'togothor, an instraniGUt of 
partition witbin tbo moaning ol; soctioii 2, claiiBO 15, o£ tlio Stamp Act (II  o£
1899). Each document foimcd the title of tho brotbor I’ofcaipug it agswnsfc the 
other tbreo brothers wiih regard to the property which eanw to liis shave when 
the partition was cffocted.

OxviL reference by W. Doderefc; Gomraission î’j 0. B., under 
section 57 o£ the Stamp Act (II of 1899).

The facts were as under: —
Ganpafc, Siipdu, Dagdu and Jairam wore four Hindu brothers 

and were possessed of considerable family property: consisting of 
lands and outstandings. On the 8th November 1903 they made 
four lists of the outstandings due to the family. ; Each list was
signed by three of the brothers and was i'otaincd by ̂ tho other, who 
did not sign it. On the 2(’th Juno 1001 they made similar lists 
relating to family land«. Under the li.stŝ  tlic ontstandinga were 
almost equally divided among tho fouv brothcia and tho lands' 
wcro divided into four ct.jual hdiarca. Each of tho said list.s 
relating to oiii;itandingrj began thns -

List in respect of division (effcctcd) amongst kinsmen. Tho following ai'o 
(the particulars of) the ca'amis (constituents) that camo to the frbar® of (mta& 
of one brother) out of (names of three brothers).

The concluding words in each list were as follows ;—
We have taken and rcceivcd tho mortgago-deeds, tho monay-bonds, thO sala- 

d eed s  which came to ( o u t )  shares aftor the «dos and the anms whicli came to 
«Civil Befcmiee Ko. 1 of lOOg.



1908, (our) sliai’cs under tho Euku Khatas appoi'taiiiing to tlie abovenientioned list. 
The 3rd o£ Kaitik Vadya in tlio fShak year 182a (8th Novoinbor 1908).

Signatures; o f three brothets.StrpDT.
Subsequently Ganpat Ijroughfc a suit, No. 384 of 1906, aguiiisfc 

his three brothers in the Coiirb of the Soconel Class Sabordinate 
Judge of Chalisgaum in  the Kluindesli District  ̂ to have the ac
count books in the hands of defendants 1 and 3 of their 
undivided moveable and immoveable property examined and to 
recovei* his share in the income of the family property which had 
rewiained undivided. Afc the tria,l the Haiti lists were produced 
in Court for the piirposio of showing that though there was no 
actual partition of the fausily property between tho parties  ̂
there was .separation of intercwfc and riglitw, Tho Subordinate 
Judge treated the list« as instruments of partition and demanded 
the requ isite  stamp duty and penalty for them. The parties, 
however, compounded tlie case and declined to pay tho stamp 
duty and the\ line. The Subordinate Judge, thereupon, 
impounded thCf li.sis and i'orwai'ded them to tho Collector for 
adjudication urj/dcr Chapter VI of tlie Stamp Act (XI of 1899). 
The Collector; ;^eing donl)tful as to the cxact nature of the lists, 
mado a refererjieo to the Commissioner  ̂0. D,, under section 56 (2) 
of tho Btampl Act. The reference waw made in the following 
terms;— ;

Tlic papors o': tlio suit show that ou Karfcik Yadya Bhako lists 
No. 1 ■\tWcK s' tlicabu'cs of: luir/a roH as Ŷcr̂ ) prcptviod and, it was at thirf 
time that th o ' t- Hob bagtm to livo Hopriratc from c;w;U otlmr. Agjiin lists K o. 2 
wliieli slutw tlic diyisiou of siivvey nmuLei's wore proparudoii Joslifclia Sluullia 7tlij 
Slialvc 1825. TJiis kIioavs Hint tlic partiUoa wur lavAdo fvuni time to time 
and it is still incomplete atul this iw tlic reason ivliy tlioy ,sno o:u;li otlieiv

Anotlier thing ia that if ■̂ve htulf to each f u l l  Hcpsirately wo liinl tlicro 
signatures o£'i:liveo bvothei'B and ;m ciidor.s'emifiit it(;knowlcd'''hi,t( vijcoipt of the 
property; whilo tlic fiwt iw that tins propciiy huM gouts to thu f̂ hai'O o f that 
brother'whOKQ Higniiturc it tloof; luit liwu’. In th(‘KO uirouuifikunvfi it 5« difficult 
to decide if  theso aro partltloii ducd  ̂ or moro yadh  iiittnKlud to bo iisoful for tho 

' final partitji(Ku.sui(l I  feel doubt iiH to tiio amoniit o f duty with wliieli Lhoao 
, documents arc if  at air chiirgoablo '* *, Ilcnou this referoucc^ îr, made.

The Cominissionor, 0. D,, made a reference to tho Higli 
Court'under section 57 of tlie Stamp Act; stating that 
on the analogy of the Bombay Ifa'gh Court jii<lgutent in tho caso
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of NiVcant G-mmh v. Mcmdi Un the lists of money- 1908
bonds and lands prepared by the four brothers and referred to by 
the Collector do not amount to an instrument of partition.’^
The question referred for decision was as fellows : —

Whether lists o f mouey-'boi'ida and lands prepared uiidsr the circnmstanoes 
meniioncd tliereiu by four brothers of a Hmdu family whereafter they began 
to Hve separately aio to be treated as pai'titiou-deeda and charged as sueh or 
whether they are mero yadis inteaded to he useful for final partition ?

M. V. Bliab for the p la in t i f f I f  each list be looked at 
separately we find on each three signatucss of three brothers 
and an endorsement acknowledging receipt of the property, 
while the fact is that the property mentioned in the list was 
assigned to the share of that brother whose sig'nature does not 
appear on it. Therefore the lists are not an instrument of 
partition, but an acknowledgment by all the brothers of the fact 
of past partition. An acknowledgment of partition is distinct 
from an instrament of pavtiiioin: SaMaram KnsJinaji v. Mad cm 

fisJmn Lal'slrmaii v. Govind Maliif.chv''̂ '>, Nilkant 
Qmmh y. Maniti Un Kmi^\ Wê  therefore, submit that the 
lists do not require to ba stamped as an instrumenl: of partition.

l\. W<Desaiiot the Government of Bombay: -The language 
of the lists clearly shows that thej'- evidence a partition of the 
joint family property ; liefefencQ mider Stamp Aet̂  s. The
lists constitute an instrument of partition within the meaning of 
clause (15) section 2 of the Stamp Aefc (II of 1899)..

ScoTTj C. J. Wo arc of opinion that the four docnments which 
have been referred to us form_, when read together, an imtrument 
of partition within the meaning' of section 2̂  clause ;(15) of the 
Stamp Acti Each document forms the title of the brother 
retaining it against his three brothers with regard to the 
property which comes to his share upon the partition eflTected 
(oo far as we can see) upon the Sth of November 19 OSj the dato 
which the documents beai%

Order aceordinghj^
G. B, E,

(1) (1893) P. J., p. 203. (3) (13!35) P. I , \\ 257.
(3) (1881) 5 Bom. 232. W (1891) 13 ad. 181.
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