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quore Chigf Justice Scott, v Justive Batehelor
and M. Justice Chandal.

Iy rue MaTrEn of HIRALAL NAVALRAM, Arrrrcant.®

Stamp Aet (ILof 1809), driicle 23—~—Dressing factory—Puartnership—Transfer
of @ share in consideration of « certain Sum~Document— Release —~Con-
veyanecs on sale of properfy.

Whets by a document, the executing pavty, purpirting to be entitled to a
share in a going Prossing Factory, transfers absolutely the whole of that shave
to the other person interested in the factory in consideration of a certain sum, the
document is o conveyance on sale of property.

Crvin reference by W. Doderet, Commissioner, C. D, undcr
section H7 of the Stamp Act (IT of 1899).

There was afactory for pressing cotton bales at Dharanganm in
the East Khéndesh District. The factory was styled Chatrubhuj
Durgadas Pressing Factory and it belonged in partner'ship to
Hiralal Navalvam, Nandram Omkar and Ramchandra Shiv-
narayan, Hiralal Navalram had a twelve annas share in the
purtnership and Nandram Omkar and Ramchandra Shivoarayan
liad together a four annas share thercin,  Thehei% of the owners
of the four annas share sold it to one, Ramchand }.'lukumichand,
and Ramchand having died, his adopted son, Bhagirath, relin-
quished all his claims over the four annasshave for Rs, 17,841 in
favour of Hiralal Navalram, who alveady ownad the twelve
annas share in the partnership, under a deed called bedavapatra
(release), dated the 16th December 1906, The deed vras engrossed
on a stamp paper of rupees five. The following are the material
portions of the deed :~~

In consideration of all the rights which I have acquired * * (namely) in
the profits in respect of the presy deseribed above and the press machines and
other machinery and the things and dividend, cte., T have this day received from
you Rs. 17,841 in the lump, Now nothing remains due to me by you in
respect of any of the aforesaid things.
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By this writing, I havo relinguishod all my right, title and claim to my share
¥ Now I have no mamner of xight; title or intercst left in mo as rogards
the ownership of the press or in councetion with its liabilities and onistundings,

¥

1 am not liabl for any responsibilities that may havo arisen in eomncotion
with the suid press * *. For the said responsibilities you are linble. I have
duly given this release (in writing) of my free will aud plengure,

When the deed was presented for rvegistration, the Sulbw
Registrar being of opinion that it was nut a release, but was a
conveyance and ought to have been stamped as such, impounded
the document and forwarded it to the Collector under section 38

of the Stamp Act (1T of 1809).

The Collector held that the Sub-Registrar had taken a correet
view of the nature of the document. 1le, thevefore, ordered
paywent of Rs. 175 for the deficient stamp duty and Rs. 1,750
for fine under section 40 (8) of the Stamp Act (1T of 1899). His
reasons were a3 follows :

Tho Snb-l‘{egiﬂtr;w roports that Bhagirath has not only relinquislied his rights
over the property, Dut he has taken Re, 17,841 for the hargain, The deed
thongh worded as a “relense” is really a conveyance and o starop of Rs. 180
instend of Ra. 5 should have Leon wseds  Me has guoted two enses 1 (1) Chaistis
v. Commissioners of Inland Bevenue LR, 2 Ex, 46) and (2) Dlillips v, Com-
missioners of Inlmul Revenue (1, .2 Bx, 300), page 17 of Desal’s Stamp Act.
Though the instrauent is worded as a “ reloase ™ still the intevest of the parties
roncorned must l 4 eonsiderad, A mig-deseription of the instrnment Iy the
framers thereof {oos nob affect tho stawp duty (vide poga 13 of Desai's Stamp
Act) In my opinion the Sub-Registrar is right. The parties seem to e
merely endenv 0\u~mﬂ' towevade payment of lawful duty.

The amounias demanded by the Collector for the (]Lhcwnb stamp
duty and penalty weve paid by Hivalal Navalvam and then he
applied to the Commissioner, C. D., for the refund of the said
amounts under section 45 of the Stamp Act (1L of 1899).

The Comnjissioner, C. D., being .doubtful as to whether the
deed was uf release or a conveyance referred the following quess

tion to the. High Court under section 57 of the Stamp Act
(1T of 1899) 1=

. Whether a doed which is styled as o release wader arvticle £0, seledule I of
l-,he Stamp Act ard under which the excoutant not only velinguishes his rights
over a certain portion of his property, hut vecoives a suuw of s, 17,841 for the

birgain, is not a conveyanco under artic’e 23 and chargeable as such, though
W(ndrd as o 1elease )
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8 R, Bakhle (with 8. 8. Patkar). for the applicant —Owing to
the death of the partners, Nandram and Ramehandra, the partner-

ship was dissolved by operation of law, see Contract Act, sec-

tion £53 (10). The heirs of the deceased partners had only a
right to recover the monies advanced by the deceased and they
had no subsisting share in the partnership.

When the heirs transferred their interest to Ramchandra
Hukumichand, he did not get a share in the partnership, but
only a right to recover the amount which, at the best, would be
a charge on the partnership property. Such interest, not being
a share in the partnership, could be passed by a release. It falls
- under clause 55 of the Stamp Act. Stamp duty of Rs. § was

therefore sufficient for the document. The cases relied on by the
Sub-Registrar ave cases in which the partnership had not been
disgolved and the transfer was of a share in a continuing partner-
ship. These cases, therefore, do not apply. '

R. W, Desas for the Government of Bombay :—The document
itself should he looked to in order to determnine what it igee
whether it is a conveyance of property or a release of any rights
or interests of a deceased partner’s share in the partnership.
The executant starts with a statement in the document that he

-is the owner of the moveable and immoveable property and the
whole document purports to convey in the clearest language that
property to the purchaser.

The case 1ade out for the applicant that the partnership was
dissolved by the death of the partners is altogether a new one
and apparently an after thought. For two years at lcast after

the partners’ death the factory was{working, otherwise how could

the vendor, whois the heir of the deceased partners, say, in 1906,
that he was the owner of the moveable and immoveable property
of the factory, if the parinership had been dissolved in 1904 by the
‘death of the partners, The correct view would he to treat them
as co-owners of the factory : see section 289, illustrations (3), (4)
and () of the Contract Act,

_ Even if the correet view were that, there was & partuership
within the meaning of section 289 of the Contract Act, a pre-
sumption would naturally arise that the partners had agreed that
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on the death of a partner his ylcgal representatives shall be entitled
to take his place. It is only on this assomption that the recitals
in the deed as to the ownership of the vendor can be veconciled.
If necessary it may Lo definitely ascertoined whether there was

any such agreement, and if there was, then the two Huglish cases

cited by the Sub-Registrar will clearly cover the present case,
and the dozument shall be liable to the payment of ad valorem
stamp duty under article 23 of the Stamp Act.

According to scetion 268 of the Contract Act, afber the dis-
solution of partnership, the rights and obligations of partners
continue in all things necessary for winding up the business of
rarvtuership.

Baklle in reply.

Scorr, C. J. =By the doemment, which has heen referred to us
for consideration in this case, the exeeuting party, purporting to
be entitled to a four annas shave in a going Pressing Factory,
transfers the whole of that share to the other person inberested
in the factory; Lov the sum of Rs. 17,841, The terms of the

transfer ave that ““in consideration for all his rights he has

received Rs, 17,841, and nobhing remains due to bim in respect of
the aforesnid things.”

We are of opinion that the document is a conveyanee on sale
of property, namely, the quarter shave in the Pressing Factory.

Order accordingly.

. . R,



