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the Court was asked to construe that will and to determine on
that basis the rights of Gordhandas and Karsandas, in all that it
purported to have disposed of, that is to say the entire estate,
with the exception of the charity trust as it then stood. That
is- what the Court did, using the plainest language. Ifis mnot
now open to the plaintiff to put forward a seecond claim to the
whole or any part of that property ona different-and inconsistent
basis. I hold that the suit is barred by res judicata, and must be
dismissed.

Costs on the plaintiff, To pay the Advocate-General attoiney
and client costs. Defendants to pay the costs of the demurrer
when ascertained by the Taxing Master.

Attorneys for the plaintiff : Messrs. Cragie, Lynch § Owen.

Attorneys for the defendants: Messrs. Mwnsuiy/”zlaz Jamshet)i
& Hiralal, ‘

Attorneys for defendant 2: Messrs. Daphtary, Ferreira &
Divan.

B. N' ‘Ill

APPELLATE CiVIL.

Before Mz, Justice Batchelor and Mr. Justice Chaubal.

DATTO GOVIND KULKARNI anp oraers (oRiGINAT, PLAINTITES),
ArrerLawts, »» PANDURANG VINAYAX 4ND oOTHCRS (OBIGINAL
DerexpanTs), REspoNDENTSH R o

D A.,,,..a

Hindu family to an estate not her kuaband s-P0we¢ s of ccclopt 0.

A. and 8. were two joint Hinda brothers. 8. { ad in 1876 leaving & widow
P. and two daughters him surviving., After S.sdeath, P. continued to live
with A., who died in 1877, P. suceeeded him as there was no issme or nearer
heir to A. P. adopted defendant 1 as ason. The plaintiffs, some of whom
were reversioners cntitled fo succeed to A, ag his heirs after the termination of
Pslife estate, sued to recover possession of the property, alleging that P. was
not anthorized to make the adoption she did, and it way, therefore, bad.

# Recond Appeal No. 562 of 1907.
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Held; that the adoption by Pu was invalid,

A Hindn widow who succeeds to an estate not her husband’s but as a
gotraja sapinde of the last male holder under the rule establivhed by Lullonbhoy
ve Cassibat (1. R. 7 1. A, 212) and in consequence of the absence of nearer
heirs, cannot make a valid adoption.

Amava v. Mohadgande® and Payapa v. dppannatd, doubted.

Romkrishac v. Shamrao®, followed,

Srcoxp appeal from the decision of C. Roper, District Judge
of Sétédra, confirming the decree passed by B. B. Kunte, Sub-
ordinate Judge at Vita.

Suib to reeover possession of property.

The property in dispute belonged to Antaji and Sadashiv, two
Hindu brothers, who were joint in food and estate.

Antaji’s wife died first. Then in 1876, Sakharam died leaving
him surviving his widow Parvati and two daughters. After the
death of Sadashiv, his widow Parvati and Antaji lived’ together
in their family house till Antaji’s death in 1877, Antaji left no

‘1sste.

Parvati, his brother’s widow, being his nearest gotraju sapinda
succeeded to bis estate.

In 1899, shbrtly before her death, Parvati adopted defendant
No. 1 and plueed him in possession of the property.

The plaintiffs, some of whom were reversioners entitled to
suceeed to Antaji’s estate on the death of Parvati, sued to reeover
possession of the property, alleging that the adoption of defend-
ant No. 1 by Parvati was null and void.

The Gour’q of first instance dismissed the suit holding thaf; the
adoption was good.

This dectee was confirmed on appeal, on the following
ground :-

!

“The appellants raiso two contentions which, ns I understand, are these :

(@) 'When-on-Badashiv's death the whole joint property vested in hig
brothe: Antaji, there was no longer any power to adopt on the part of
Sadashiv's widow,

(1) {1896) 22 Box, 416. @ (1898) 23 Bom. 327,
N 3} (1902) 26 Bom, 526.
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(b)) Even if there was such a power, the plaintiffs are preferential heirs to
the watan portion of the property under soction 2 of the Watan Act. Tho
cages at LI, R. 18 Cal, 385 and 8 B. H. C. R. 114, are practieally
similar to the present ono and it is laid down dlearly in the Caleutta ense
and impliedly in the Bombay case that ason adopted after his father's death
by a widow hes the same rights of inheritance to bis father’s shave in & joint
property as he would have had in case he had heon adopted during his
adoptive father's lifeime, The adoption in this eare took place after
Antaii’s demise and he being the last male member of the joint family
which consisted of himself and his brother Sadashiv, there was nobedy
whose consent it was necessary for the widow to obtain before adoptinga
gon to her husband. The estate had come fo her as heir after Antajis
desth and even if Antaji had heen alive when she adopted defendant 1 the
joint interest of Sadashiv in the estate would have vested in defendant 1
on his adoption. .

The second contention. is also not sound since defendant 1 does mnob claim
through a female but through his adoptive father Sadashiv, The adoption is,
therefore, in my opinion, valid and thereby the whole of the plaint property
has vested in defendant 1.”

The plaintiffs appealed to the High Court.
M. 7, Bhat for the appellants.
K. H. Kelkaw for the vespondents.

-

CrAUBAL, J. :—Antaji and Sadashiv were two joint Hindu
brothers and the property in suit was the estate of the joint
family consisting of the two brothers. Sadashiv died in 1876,
leaving a widow Parvati and two daughters. Affer Sadashiv’s
deabth his widow continued to live with Antaji, who had become
by survivorship the sole owner of the family property. Antaji’s
wife died during his life-time, and in 1877 Antaji himself died,
leaving no issuc or nearer heir than his brother’s widow Parvati,
who, as the nearest gofraju supinds alive, sueceeded him.
Parvati took only a widow’s estate in the property she thus
inherited and was in possession and enjoyment of it till 1899, in
the July of which year she died. She had, however, a few days
before her denth, adopted Pandurang, defendant 1, and the
present dispute iy between Pandurang, the adopted son, and the
plaintiffs, some of whom are the reversioners entitled to succeed
to Antaji as his heirs after the termination of Parvati’s widow’s
estate. The fact of the adoption has been held established. by
both the Courts, and there is np question that plaintifis 2, 4,5, 6,
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7, 8 and defendant 3 are entitled to succeed if the adoption of
Pandurang by Parvati is held to be invalid,

The Courts below have decided against the plaintiffs, holding
the adoption by Parvati to be valid in law. This decision in
favour of the validity of the adoption is mainly based on the
authority of Rupehand Hindumal v. Rakhmabar™ and Syrendra
Nandan v. Swilajo Kant Des Mahapoira®. The lower Courts
hold, and we think so far rightly, that during Parvati’s life,
the plaintiffs, as reversioners, could not be said to have any
vested interest in the property. They further hold that though
Parvati’s adoption is not one to the last male holder, still that
would not make it spiritually invalid, and as her action does not
divest any estate vested in third partics and was derogatory of
no other rights but her own, the adoption was perfectly valid.

It is the soundness of thig latter position which is mainly
attacked before s, and which, in our opinion, requires further
and more carefu]l consideration than is apparcntly bestowed upon
it in the lower Courts.

The decision of the lower Courts no doubt has some support
in the observations of this Court in the case of Amava v. Makad-
gouda® and Pagape v. Appanna®. But it appears to me that
the judgment of the Full Beuch of thiv Court in Rambkriskna v.
Shamraot® is 50 absolutely inconsistent with the main ground of
the decision in these cases, that it seems to me doubtful if they
can now be regarded as binding authorities.

Ab any rate the Full Bench decision clearly lays it down, that
the consideration of the adopting widow not divesting any estate
but her own cannot be accepted as the sole criterion of the validity
or otherwise of an adoption by a widow : and the adoption by a
grandmother succeeding as heir to her grandson, who died
unmartried, wag held to be invalid. Their Lordships held that
after the decisions of the Judicial Committee in the cases of
Mussumat Bloobun Moyee Debia v, Ram Kishore dcharj Chowdhry™,

(M (1871 8 Bom, M, C. Ko (A G ) 134 (4 (389S) 23 Bom. 327
€ (1891) 18 Cal. 385 ) (1902) 26 Bom. §26.
1 (1896) 22 Bom, 416, () (1865) 10 Moo. I, A, 879,
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Pudma Coomari Debi v. Court of Wards®, Thayammal v Venkatayama
Aiyan® it was not open to this Court to consider how far the
prineiple laid down by these cases was iu accordance with either
the letter or spirit of the Hindu Law as expounded in the Books
or as understood by the Hindus themselves: and they hold that
the grandmother’s power to adopt was extinguished and could
notrafterwards be revived,

In the case before us the question of Hindu Law arising
categorically stated is “ecan a Hindu widow, who succeeds to an
estate not her hushand’s but as a gofraje sapinda of the last
male holder under the rule established by ZLulloodloy Bappoo
bhoy v. Cassibai® and in consequence of the absence of nearer heirs,
guch as the mother and grandmother, make a valid adoption.”

It is admitted that the widow Parvati had never any express
authority from her husband Sadashiv such as would entitle her
to adopt in a joint family : it is also admitted that Antaji while
alive never authorized any adoption by her to her husband. It
ig therefore clear that Parvati never had the power of adoption
before Antaji’s death: and any possibility of hor having such
became extinct on his death. He was the last sole owner of the
family property : and it is his estate which she got, by inheritance
as a sapinde. The fact that Antaji left no widow behind him
is & mere accident, which, I do not think, improvles her status:
and the considerations under which a mother succeeding to ason
dying unmarried is held entitled to adopt have, in my opinion,
no place here. If Antaji had left a grandmother surviving, she
would have succeeded him in preference to Parvati: and I think
it would be absurd to hold that while a mother or grandmother
could not have adopted, a more distant female coming in as a
sapinda can validly adopt.

It was indeed urged by Mr. Kelkar for the wespondent that a
power to adopt was inherent in every Hindu widow : that she
may be temporarily incapable of acting upon it:that it was in
suspension during Antaji’s life-time, and that it revived when
she got the estate as a sgpindrz, when her act of adoption would

(1) (1881) L. R. 8 I, A, 229. (2) (1887 L. R, 14 L, A. 67,
©) (1880) L R. 7 T, A, 212,

503

19c8,

Danro
Govisn
’D-
PANDURARG
VINAYAK.



504

1908.

DArro
GoviND
v
PANDURANG
VINAYAX.

THE INDIAN LAW RUPORTS. [VOL. XXXIL

1ot have the effoct of divesting any estate but her own, But I
feel that every one of these considerations applied to the case of
the grandmether in the case of Rambrishna v. Skamrao®, It may
also be noticed that this was exactly the argument urged before
their Lordships of the Judicial Committee by Mr. Mayne in
Thayammal's case (vide ab page 69 of L. R. 14 L.A.) and was not
acceded to. T do nob think there is any authority for the propos
sition that the right to adopt i3 o necessary incident of inheri
{nnce. In an undivided Hindu family, the widow of a co-parce-
ner can only geb it by the expross authority of her husband, or
with the assent of the survivors in their life-time. Parvatinever
having acquired it in either way, I think it could not start.
afresh in her atter Antaji’s deabh. And Mr. Kelkar had praeti-
cally to admit in argmnent that unless the decision in Ram~
kishna v, Shamraolt was taken to be a special one with respect
to a grandmother only or was talkoen to be wrongly decided, he
coukd not (hﬁuultxwtl, the case of a swpinde widow., Bub we
feel we are bnuml hy the Full Bench decision and cannot go
behind it. ’

"The result is that in my opinion the adoption of Pandurang
by Sadashiv’s widow was invalid : and that the plaintiffs Nog, 2,
4, 5,6,7,8 and the defendant 8 are entitled to the declaration
they seek, I would therefore reverse the decrees, of both the
Conrbs below and decree possession of the suit property to the
plaintiffs and defendant named above,  Costs on defendant
throughout.

BATcHELOR, J 1 agree. The case for the adoption seems to
me weaker here than it was in Ramfriskna v. Shamrao® since Bai
Parvati is 8 remoter heir of Antaji than was the grandmother of
her grandson in Ramlirishua’s case. Vot the grandnother’s adop-
tion was prorounced invalid by the ¥ull Bench of this Court, and
by that decision we, as o Division Beneh, aro bound. As in my
opinlon, the law laid down by the Full Bench governs the facts
-of the case before us, I concur in the decree proposed by my

“lesrned colleague,

Decree veversed.,

2 B
M (1902) 26rBom, 520,



