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The order of the Magistrate awarding the expenses of the 3.01.
proseeutiou h illegal (see Imperatrix v. Budhu Bevu) As was
held there, the repayiiieut to the complainant of the Court fee
paid on his petition of complaint could only be ordered “in
addition to the penalty imposedupon the person complained
against and no penalty could he imposed till the person
complained against had disobeyed the order for the payment
of the sum advanced to him.
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As the person complained against admitted the advance made
to him and agreed to repay it and has repaid it, no prejudice can
be said to have been caused to him by th« summary trial held by
the ~Magistrate and we decline to interfere with that part of the
order which directed repayment. Bat we set aside the order as
to Rs. 1-1-0 and direct that the complainant do refund it to
Dhondu bin Krishna Kamblya.

R. R.
m (1591) cri. lInl. Xo, 3 : ITarep. Cri. Cis. S3i.

CRIMINAL EEFBIIEYOE.

Before 3L\ Justice Cbmdavayhar and, Mr. Justice Heaton,

EMPEROB BALU SALUJL*
1933.
TTori'waM's Breach of Contract xict {X I 110 f 1S09)— Inrniby wider the October 13*

Aet-"Summar” trial not permissible.

All offanca xxnder the Workman's Breaeli of Contract Act, 1859, cannot 10
tried snminarily.

Emperov v. Dkondu £jrishua™ >, foUowad.

This was a refereoco made by F. J. Yarley™ Acting Sessions
Judge of Ahmednagar,

The reference was in the following terms

2. (i) The facts out of which tliis referenca arose are that the accused Bala
Sahiji pas33d a nohyrnam”i to do certain weaving work, in consideration of a
sum of Rs. 99, whicli he wilfally and without lawful excuse failed to iierfonn,

(i)  Mr, B. B, Pliansalkai’jJMagistrate, First Class, Saiigamner, who tried tlie
case uader Act X111 of 1859 directed tlie accused tiuder section 2 to repay

Criminal Eeferaice Ko. 92 of 190S.
(D (1901) ante p. 22: 0 Bom, L. R. 263,
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.Rs. 99 to tlio complainant, vritliin 15 clays. Tbe accused bavuig failed to comply

with the order has been sentenced by the said Magistrate to two mouths’
rigorous iDiprisoumcnt oi’ until such sum has been sooner paid.

(iii) Snmmarv nature of the trial.

(iv) Pieasons. It has been laid down in Mmperor v. Dhondu repdfted at
6 Bom. L, Pi. 255, that offences under Act X 111 of 1859 are not triable summarily,
Tho practice of the Magistrates in this district varies considorably. At the time
when tho raported reference was made, the contrary view was not pressed upon
the attention of their Lordships who heard the reference. They say “ We
prefer to follow I. L. R. 4 Mad, 231,” while saying “ there is no doubt this to be
said for tho contrary view ” . . . that the preamble seems to prescribe
punishment for fraudulent breach of contract.

Tho District Magistrate has appeared through tho Public Pi'osecufcor .a+J
aiduced the following considerations for the contrary view,—

(i) The Ivord “‘complaint ” in used in section 1, and complaint is defined in
section 4, Criminal Procedure Code, as “ an allegation made to a Magistrate with
aview to his taking action xinder the Criminal Procedure Code.” Had tho
breach been merely disobedience of the Magi.stvate's preliminary order, the word
“ application ” would have been used. n

(ii) It is tha practice of some Magistrates to pass preliminary order while
some make the order and penalty on failure to comply in one and the same
order, the latter seems tp be Justified by the fact that tho wording of section 2
is not disjunctive. “ And, if

3. The following considerations appear also to the Court to have weight.

(i) The penalty is 3 months’ imprisonment and thi.s is withiu tho limit of
summary jurisdiction.

(ii) The order is conditional “ or until such sum of money be sooner paid,”
m the workman is not prejudiced.

(iii) Summary jurisdiction is exercised by Magistrates of experionoo, and
they only take action under Act X111 of 1859 when the case is a clear one.
If a regular procedure be prescribed, the object of the Act will be largely
defeated, for an element of delay will be introduced, and the I'emedy of masters
and employer.s will be aslspeedily obtained through the Civil Courts, thougli tho

Act was designedly framed to avoid the necessity of resoiiiing to tho Civil
Courts.

4. The necessity for making this reference arises asit is desirable to have
the pcint cleared up definitely, whether oases under tho Act X111 of 1859 can
be legally tried in a summary manner or not.

The reference was heard by Chandavarkar and HeatoOj JJ.

M, B, C/iatibalf Government Pleader, for the Crown,
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Fer CvniAM.—The law enunciated in Empero} v, Bhandu™
mought, we thiiik™ to be followed. |Ifc is in accordance with the
rule of construction applicable to an Act, such as Act XIIIl of
T859. That rule is well explained by Lord Her.-ichell in Derb”
Corpf>"aiio}i v. Berhyisddve County C ou noilThe action there
was a proceeding iu the County Court under the 10th section of
the Rivers Pollution Act, 187G; under which a County Court
Judge had power to order any person to abstain from polluting
a river and the said person might be required to perform that
duty in the manner specitied in the order. |If the order were
disobeyed, the County Court Judge had Jurisdiction to impose a
penaltj” not exceeding £50 a day, as he should think reasonable.

As Lord Herschell saj's in his judgment, the proceeding in
which the County Court Judge orders anj" person to abstain
from polluting the river aud requires him to perform that duty in
a specified manner is not a penal proceeding, because all it can
end in u an order under such terms and conditions as the County
Cjftrt Judge thinks reasonable to prevent or abate a nuisance/"
Then his Lordship goes on: “ The Legislature has provided
that if that order is disobeyed then the County Court Judge may
impose apenalty . . . That is a separate and independent
proceeding. It is true it is taken, asit is said, in the action or
the proceeding, but it is really a separate proceeding in which
the penalty for disobedience is imposed

This Court, therefore, quashes the orders in this case. The lower

Court will be at liberty to take fresh proceedings according to
law,

Of(7er set aside,

K. E.

<> (1901) aide p. 22 : GBom. L. R.'255. () [1SOrj A. C. £50.
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