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to be examined on commission. It is said, therefore, that the 
result is that the defendant is concluded iu this appeal by the 
evidence of a witness whom no Judge has ever seen. However 
that may be, it has been the invariable practice of these Courts 
that when a remand of this nature is ordered, the District Court 
sends down the case to the first Court in order that the evidence 
may be taken there, and this is done iu the interests of the 
parties themselves and for their convenience. But nevertheless 
the lower appellate Court still remains empowered by the order 
of remand to take whab evidence it may see fit to take, and 
record its findings upon it.

We are of opinion, therefore, that the defendant has no just 
grievance in the matter of the course which this remand has 
taken.

The result is that the decree of the lower Court will be con­
firmed with costs.

Decree confirmed,.
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Tjdfore Mr, Justice JBcUchehr and Mr. Justice Seaton.

S H A N K A R  SH A M E  AO (original D ei'enba.nt 1), A p p b l i .vitt, d.
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(OEIGINAL PLAINTIFI? AND DEFENDANTS 3 AND 3), R b SPOSDBNTS.*

DehMian Agriculturists' Belief Aci {X V II of 1879), seotioii 15JB, clauses (1) 
and (,?) (3)—Decree m Mortgage-~Fayment by insfalments—Scde on default 
in payment of an instalment—Application to maJce the decyt'ee alsoliMe— 
Extension of the provisions of the LeJcMan Agriculturists’ Belief Act (X V I I  
of 1879) to the District— Applioaticm for payment hy instalments.

The Court of the First Class Sabordinato Judge of DMvivAr pnssed a decree 
on a mortgago which directed paymonfc of the debt by instalments and on

1908. 
March 23.

^Appeal Nc. 192 of 1907.
(I) SoetionloB, clauses (1) and (2j o£ the 'JDeWthaii igncnlfcurisfe’  Relief Act 

(XVII of 1879), runs thus
loB. Power to order payment by l i i s f c & lT i i e i i t s  in case o£ decree for redemp- 

tion, foreclosure cr sale s—(1) Tbe Oovii<|; may in its discretion, in pa'ssing a decree
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default of tlie payment of tin iustalniont the debt to bo rocovorocl by tho s;tlo 
of tlie moi’tgagod property.

The jndgniGufc-dobtor having failod to yjiy au iii.stalmciit the docroexholdcjr 
applied for the docreo to bo made iibsolnto. In tlic jiicivnwhilo tho provisions 
of tho Dokkbau AgritiiiltnriHt.s’ lUdiuf Atit (X V II  of 1879) woro exteudod to the 
Dhi'irwiir Diatricfc laul tho jiidgmont-dobior htiving thoroupon iipplied for inatal« 
meats under section 15B oC fclio A,ut,

IZ'eZii', that thoro ist nothing in section 15B of the Dolckban AgricultnriHts’ 
Eelief Aot (XYXI of 1S70) to warrant tho vio'.v tliat the hj-î ntdatnro intended 
that when a decrce allowing instahnoutH had already been obtained, tho vvholo' 
matter shonld be i'0“Considored aCi'osh h.i L'xeuu(,ioti with a, viow bo siibstifcvito 
Rome now .sclicmo of iustaliuout^.

Mold further, tint tho so.coad clausa of sectuon 1513 rofin'.s O iily  fco those 
easoa whoro directions for pnyuumt have already b(ten gh'on undor tho first 
clause C)f that section.

A ppeal agaiiiHfc an order passed by 11, (I. Ehaclbhade, First 
Class Subordinate Judge oi' Dbarwai'j absolute a dccroe
for sale of mortgag'cd property.

On tbe 17tb December 1903 the plaintiff obtained against tho 
defendants a dcereo on a mortgage in tlio Court of the First 
Ola'ss Snbordinato Judge of Dbarwar. The doercH*, was laadc by 
R. E. Gangoli, First Class Subordinate Judge, in tlic following* 
terms:—

The plaintifl! should recover the eUini Es. 6,518 and (!iuirt cnsta and also 
fiitm-e interest by threo e([ual iii,sfcalm'3nts luontionod bolow.

for redemption, forcclosuro or sale in any suit ol: tlio diwcriptiouH mratloiiKd in 
Bootion 0, clause (//) or clause (z), or 5u tbn cour:ui of any proctiodiuj’S under a 
dcorco for redemption, foreclosure or sale pasHuiI in any Htuili ault, wlujtlua- liofuro 
or after thia Act comes iuto forco, diruct that any inuount payable }>y tin: 
mortgagor under that dccroe shall bo payable in such iuataluKiUts, on Huch dates 
and on such terms as to tlio payment of interc,st, Mid, where tlui reortgigi’o i.-i in 
pcasession, as to tlio appropriation of the profits and aocounthij? tlmi-efor, as it 

' thinks fit.

(2) If a sum payable under any sucli direction in not {'.aUl when i.luoj tho 
Court shall, except for reasons to ho recorded by it in writing, inatuad of n'lidtiiii,̂  
an order for tlio sale of the entire property niorta'aged or for forocloaure, nrdcr tlio 
sale of such portion only of the propevty as it imvy think ncccfiaavy foi’ tho 
realization of that sum.



VOL. XXXIL] BOMBAr SmiES,

1. Kupees 2,183 and one-tHrd o£ the costa and iuterest from the dato of the 
iiisfcitution of tlie suit up to tlie 30tli Marcli 190-i a. d., or np to tho paymeut 
0? tlie money at tlie rate of six per cent, par annum on Ra. 4,000 should be paid 
to the plaiiifcif!: b j  the defendant No. 1 on the 31st March 1904 A. D., or boforo 
that date.

2. Rupees 25I 83 and ono*third costs and interest from the 1st o f April 1904 
A D.j up to the 31st Mai’ch 1905 a. b , or till payment of money at the rate men­
tioned above on Es. 2,000 should be paid on the 31st of March 1905 a. D., or 
})efoi’0 that date.

3. 'Eupoos 2,182 and one-third costs should 1)9 paid on-tho 3lst of March 
1906 A. .B,, or before that date, IE default be made in the payment of any 
insfcalment and if  the defendants Nos. 3 and 4 should not pay the rnonuy to 
the plaintiff and redeem the property the plaintiil to cause the property in 
mortgage to he sold ani reeovor the said money with interest and costs also. 
The defendant No. 1 to pay the costs o f the defendants Nos. 3 and 4 and bear 
his own costs. If tho other property be not sufficient (to pay the plaintiif’s 
money) the property given in mortgage to the defendant No. 3 sliould (also) 
be sold.

Ousts of tho Suit.
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Owing to failure to comply with tlip provisions of tlie deoi’Gej 
the plaintiff applied that the dccree should be raado absolute. 
In the meauwhile the provisions of the Dekkhan Agriculturists’ 
Relief Act (XVII ol; 1870) were extended to the Dhurwiti* 
District and defendant 1 taking advantage of such extension 
applied that the decretal amount be made payable by instal­
ments under the provisions o£ section 15B of the Act. The 
First Class Subordinate Judge (R. G-. Bhadbhade) found that 
defendant 1 was an agriculturist and passed the followinps: 
order •.—»

Orders

Tho plaiatiffi has described defendant 1 as a writer but on oxaminiiig 
defendant 1 I  think his profession is that of agnculturo. As to 1st defend­
ant’s prayer for inatalrnents I cannot grant it bacan^ the decree ittgl£->- 
allowed three instalments—-further some of
appear to be in possession of defendants 3, are not agrieulturistaT

Execution to be transferred to the ^Decree for sale madeabiS^luto.

Against the isaid order de^^'ant 1 preferred an appeal.
J{. IL Kelliar for the (defendant 1).

B COS—5
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B. M. Bahlilo for roRpon<.lents 1 and 2 (licirs aiid legal repre­
sentatives of plaintiff).

B atchelor, J . :—The appellant hero is the judginent-debtor- 
mortgagor, and the deerce had l)oen obtained against him before 
the introduction of tlic Dekkhan Agriculturists’ Relief Aot into 
the Dhdrwjlr District.

That dccree provided for payment of the mortgage'debfc in 
three instahncnts, and it was ordered tliat if default were made 
in the payment- of any instalment  ̂ then the mortg'agee was to be 
empowered to bring the property to sale.

Default having been made, an application wa.s presented by 
the mortgagee for the sale of tho property. This application 
was granted by tho Fir,si) Class Sa1)ordinate Judge at Dhjtxwiir,

In appealing from that oi-der the judgment-debtor has taken 
two points liofore us. In tlie first placo it was said that ina.S’* 
niucli as tl)o ]}ekkhan Agi'ieulturi$ts’ Relief Act had been'*̂  
extended to the DliiU'wdr District when this application in 
execution catne before the Sultordinate Jndge  ̂ ho should have 
re-conJiidered tho whole mafctci* under section 15.B of tho 
Bekkhau Agriculturiats^ Belief Act and shoukl have passed such 
order avS to instalments as to him seemed fit. But thero is 
nothing in section 15B to warrant the view that tho legislature 
intended that where a decree allowing instalments had already 
been obtained, the whole matter should be re-considered afresh 
by another Court, with a view to the substitution of some new 
scheme of instalments, and we do not think that this was 
intended* Secondly, it was urged that the lower Court’s order 
deprived tho mortgagor of the benefit which he might have 
obtained jindor the second clause of section ISB, Î ut, in our 
opinion the second clause refers only to those* eases where 
directions for payment liave already boon given under the first 
clause, and that is not the case here.

Wc. must, therefore, confirm tke order under appeal and dismiss 
this appeal with costs.

Order confmneil, 
a. R. R,


