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to be examined on commission. It is said, therefore, that the
result is that the defendant is concluded in this appeal by the
evidence of a witness whom no Judge has ever seen. However
that may be, it has been the invariable practice of these Courts
that when a remand of this nature is ordered, the Distriet Court
sends down the case to the first Court in order that the evidence
may be taken there, and this is done in the interests of the
parties themselves and for their convenience. But nevertheless
the lower appellate Court still remains empowered by the order
of remand to take what evidence it may see fit to take, and
record its findings upon it.

‘We are of opinion, therefore, that the defendant has no just
grievance in the mabber of the course which this remand has
taken.

The result is that the decree of the lower Court will be con-
ﬁrme‘d with costs.

Decree confirmed.

G. B, R.

APPELLATE CIVIL.

Defore Mr, Justice Batcheler and My, Justice Heatorn.

SHANKAR SHAMBAO {origiNaL DEFYENDANT 1), APPELLANT, ©
SHANKARGAUDAYA 1pivy  BASALINGANGAUDA AND oTHERS
(oBIGINAL PLATNTIFF AND DEVENDANTS 3 AND 3), RESPoNDENTH.®

Delklhan Agriculturists Relief Aet (X VII of 1879), section 158, clawuses (1)
and (2) W—Decrec on Mortgage—Payment by instalments—Sule-on default
in payment of an tnstalment—Application to make the decree absolufe—
Eatension of the provisions of the Dellehan Jgriculturists Relief Aot (XVIL
of 1879) to the Distrtct—.dpplication for payment by instalments,

The Court of the First Class Subordinate Judge of Dhérwdr passed a decree
on a mortgago which directed payment of the debt by instalments and on

#Appeal Ne. 192 of 1907
(1) Seetion 153, clauses (1Y and (2) of the Deklxhan Ageienlburists’ Relief Act
(XVII of 1879), runs thus :—

15B. Power to order payment by instalments in case of decree for redemp-
yion, forcclosure er sale :—(1) The Couw may in its digeretion,in passing » decrce

445

1908,

Knasmasa

Ve
CuaNDRA-
BHAGABAT,

1908.
Mareh 23. ‘




446

198,

SHANEAR
SUAMRAO
v,
SUANKAR-
GAUDAYA.

THE INDIAN LAW REPORTS. [VOL. XXXII.

dafault of the payment of an instalmont the debt to Le recovored by iho wile
of the mortgaged proporty. )

The jndgmoent-debtor having failed to pay an stalment the docroesholder
applied for the decrec to be made abgsolnte.  In the meanwhilo the provisions
of tho Dolkhan Agriculturists’ Relicf At (XVIT of 1879) wore extended to the
Dhirwhr District and the judgment-debtov having therenpon applied for instals
ments nnder seotion 138 of tho Act,

Held, that thoro is nothing in section 1513 of the Dekllan Agrienlturists’
Relief Act (XVIT of 1879) to warrant the view thab the legislature intended
that when & decree allowing nstalmoents had alroady heen obtained, the whole
matter shonld bo ve-considored afresh in exeewtion with o viow to substitute
some now sehieme of nstalmonts.

ILeld further, that the second clausy of section TRB vufirs ouly to those
easos where directions for paywmont have alveady hoen given uader tho fivst
clause of that section. .

Arruar, against an order passed by R, (. Bhadbhade, First
Class Subordinate Judge of Dhiirwdr, making absolute a decres
for sale of mortgagued property.

On the 17th Deceinber 1908 the plaintiff obtained against the
dofendants a deerco on a wmortgage in the Court of the First
Class Subordinate Judge of Dhdrwir. The decree was wade by
R, R. Gangoli, Fixst Class Subordinate Judge, in the following
terms t—

The plaintiff should recover the claim Rs. 6,548 and Cowd costs and also
future interest by three equal ingtalnents as mentioned below,

I T TP

for redemption, foreclosure or sale in any suit of the descriptions moutiomed in
section 3, clause (y) or clause (#), or in the course of any proceedings under a
deoree for redemption, foreclosure ov sale passed in any sueb suit, whether befare
ov sfter this Act comes into lore, diveet thab any awwunt payabls hy the
mortgugor nnder that deeree shall bo payable in sueh instalments, on sueh dates
aud on such terms as £0 the payment of interest, and, where the mortgume is in
posacesion, as to tho appropriation of the profita aud accouubing thorefor, as it
thinks fit.

(2) If & sam payable under avy sueh direction is nmot paid when due, the
Court shall, except for reasong to be recorded by it in writing, instead of making
an oxder for the sale of the cntive property mortgaged or for foreelosure, order the

-gale of such portion enly of the property as it muy thiuk neeessary for tho
realization of that sum.
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1. Rupees 2,183 and one-third of the costs and interest from the date of the
institution of the suit up to the 30th March 1904 4. D., or wp to tho payment
of the money at the rate of six per cent. perannum on Rs. 4,000 should be paid
to the plaintiff by the defendant No. 1 on the 31st March 1904 . »., or before
that date.

2. Ruopees 2,183 and one-third costs and interest from the 1st of April 1904

AD.; up to the 31st Mayeh 1905 A. D, or till payment of money at the rato men-
tioned above on Rs. 2,000 shonld he paid on the 3lst of March 1903 4. D, or
hefors that date.

"8 Rupoes 2,182 and one-third costs should be paid on-the 318t of Mareh
1906 4. D, or before that date. IE default be made in the payment of any
instalment and if the defendants Nog, 8 and 4 should not pay the money te
the pluintiff and redeem the property the plaintiff fo cause the property in
motbgage to be sold anl recover the said money with interest and costs alse.
The defendant No.1 to pay the costs of the defendants Nos. 3 and 4 and bear
lis own costs. If the other property be not sufficient (bo pay the plaintiff's
money) the property given in mortgage to the defondant No. 3 should (also)
he sald.

Closts of the Suit.
* e i * #

Owing to failure to comply with the provisions of the deeree,
the plaintiff applied that the deeree should be made absolute.
In the meanwhile the provisions of the Dekkhan Agriculturists’
Relief Act (XVII of 1873) were extended to the Dhdarwde
District and defendant 1 taking advantage of such extension
applied that the decretal amount be made payable by instal-
ments under the provisions of section 15B of the Act. The
First Class Subordinate Judge (R. G. Bhadbbade) found that

defendant 1 was an agriculturist and passed the following

order |-
Onders

The plaintiff has deseribed defendant 1 as a writer hut on oxmnining
defondant 1 X think his profession is that of agriculture. Asto st defond-

ant's prayer for instalments I cannot grant it becsuss the decrea ifeglf-

allowed three instalments—further some of the Jemf§™ Weren 0 pla'}ifgiﬂ?
appear to be in possession of defendants 3, 4, mfio axe not agriculturists.

Tixacution to he transforred to the GMF. JDocree for sale made absglute.

Against the said order defgggant 1 preferred an appeal.

K. H. Kolkar for the a&gfl'sé;&b (defendant 1),
B 6080
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8. B. Bakdle for vospondents 1and 2 (heirs and legal ropre.
sentatives of plaintiff).

Barcuenor, J.:—The appellant here is the judgment-debtore
mortgagor, and the deeree had been obtained against him before
the introduction of the Deklkhan Agriculturists’ Relief Aect into
the Dhdvwdr Distriet.

That deerce provided for payment of the mortgage-debt in
three instalments, and it was ordered that it default were made
in the paywment of any instalment, then the mortgagee was to be
empowered to bring the property to sale.

Default having heen made, an application was presented by
the mortgagee for the sale of the property. This applieation
was granted by the Tiest Class Subordinate Judge at Dhérwdr,

In appealing from that ovder the judgment-debtor has taken
two points hefore ns.  In the first place it was said that inase
much as the Deklkhan  Agrienlburists’ Relief Act had been®
extended to the Dhdrwdr District when this applieation in
execution came before the Subordinate Judge, he should have
re-considercd the whole mabttor uuder section 188 of the
Delckhan Agrieulturists’ Relief Act and should have passed such
order ag to instalinents as to him scemed fit, But there is
nothing in section 15B to warrant the view that the legislature
intended that where a decree allowing instalments had already
been obtained, the whole matter should he re-considered afresh
by another Court, with a view to the substitution of some new
scheme of insbalments, and we do not think that this wag
intended. Secondly, it was urged that the lower Cowrt’s order
deprived the mortgagor of the henefib which he might have
obtained ynder the second clause of section 15B, But, in our
opinion the second clause refers only to those cases where
directions for payment have ulready hecn given under the first
clause, and that is not the case heve.

W anust, therefore, confirm the order under appeal and dismiss
this appeal with costs,

Order confirmed.
. D R,



