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The result is tliat the decree under appeal must be reversed  ̂
and we give the plaintiffs a declaration that though they have 
no proprietary rights as owners over the land in suit̂  the defend
ant had no ai.ithority to issue the order including this property 
in the Government reserved forest, and the plaintiffs are entitled 
to continue to enjoy the land in the same way as before the 
order to afforest.

It is not necessary to consider the question of granting the 
injunctions asked for by the plaintiffs against the Secretary of 
State £is the Government through its pleader has given an under
taking not to obstruct the plaintiffs  ̂ enjoyment of the land in 
question so long as this decree remains nnreversed or unmodified 
and so long as the land is not acquired.

Under the provisions of section 429̂  Civil Procedure Code, Ŷe 
give the defendant a period of three months within which to 
satisfy the decree.

The undertaking of the G-overnrnent will not bar it from the 
the exercise of any other power vested in it for the control of 
such land under the Indian Forest Acfĉ  1878; or otherv '̂isĉ

The appellant will have fths ofhis costs throughout from the 
respondent.

Decree reversed.
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Before Mr. Justice Batchelor and 3fr. JiisUce Bemian,

K H A S H A B l BIN MANSING (ouigikal A ppellant,
CHANDRABHAGABAI, w iiE  BALVANTBAV KIIASITABA
(oKIOIKAL P l AINTII!']?), EKSPONDBNa’ .* .

;
Transfer of Property Act {IV  of 1SS:'3), sections 122 and IJJ—Gift ofmmove' 

able property—AGccptanne of the g ift— Registration of the deed s-ubseijtiord 
to acceptance—Memand—JExamination of witness on cowmssion— 'J?ractke,

A gift o£ immovcablo pvoporty duly made and accepted is not invalid 
merely bocaiisc the registration of the deed tcoli place aftcir -f-liR dcatli
of tte donor.

, 1008, 
March ,lli.

® Second Appeal No. 277 of 1905,



19( s. Î aiul El-jhore Lai v. Siiraj .Pr(t,uid(̂ '>,

^HAsuiiBi' rogisteition the flood t f  gvCfc wouldoporsito as from tlioflute of cxcoutioii.

ChatoiM Ou I’oinnaid 1)\’ Uic Higli Gi)uri fen'Mio (l«ternun;ti:ioa of cicrtaui. i%suea tlio
iHAGfABAi. l̂ isfci'ict; OfmrtiHoni; dov.'ii. the ciisc! l.o tluj i'u’at Ouurlj in or^b'i’ th'vt tliu evidciico

iniglit bo ttik'Mi, (ihon. The ov’kU'iujo t)f' lilif! pliuiitin: w;is tnikon. ou eoiiuulssioa.

llel.d, that tliu dofciidsiub was ill no wlso sig’giriovod by ilio procedure 
followed.

S.]';C0]M:n appeal from  the declwiou ol; .Dayaram  Gii.lrimaL Di>strict 
o f K luiiidesli, conlinniiifjf the decree ot‘ V .  N . lla liiirk a rj 

Svibordiiiato Ju dge ol: Bhiiyiival.

T h e  plaiiitAff sued to  recovci- posHoswioii ol; m ;ta iu  lavulci w ith  
inesiio pi.’olits, a lleg in g 'th a t tl\o lands in  diHpiite a lo ii"  w ith  other 
lands b:;'.Ioii;:fed to hor '^Taiidi'ntluii’-iu -law  Mansiu^Lj; th a t on  thcj 
2nd D ecem ber 1890 lie m ade a gil'fc ol; tliom  to  lier m id or  adecjd  
and put her in posso.ssion ; and that ,she w as illeg' d ly  dlHpossessed 
o f  the Ian Is in  d ispute b y  the dcl'endant^ w h o  wan her fa th e r -in - 
law , in  June 1900 .

The del’endant denlo«l the oxeeiition oi‘ the doed of gift by his 
father Mansing ami contciideil that hi.s father could not make a 
gift of the lands as they \vero joint propei'ty of himself and his 
father j that his father could not,make a gift ot his entire immove
able property ; that the gift was invalid according to Hindu Law 
and the Transfer of Property Act (IV of 1882) ; that the plaiutili' 
was not put in possession ; and that she was not entitled to 
possession and mesne profits.

The Subordinate Judge found that the deed of gift wa.s proved ; 
that the plaint lands were the self-aerpii.sition of Mansing and 
they wore not the joint property of defendant and Mansing ; that 
the gift to plaintiff was not invalid; and that the plaintiff was 
entitled to get possession and mesne profits the amount of which 
should be determined in cxccution.

On appeal by the defendant the Judge coidirmcd the decree.
The plaintiff prefei’red a second appeal which, was heard by 

Jenkins, 0. J., and Aston, J., on the 3Lsfc January lOOG when the 
following interlocutory juc'igment was recorded
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Infceriocutory Judgment To perfect a giffc there must be an 
acceptance by the donee.

In this case there is no definite finding of an acceptance by 
the donee.

It is argued on behalf of the donee that this was assumed in 
her favour by the lower Courts, but that is not sufficient.

It was necessary for the donee to establish acceptance, and 
for the Court definitely to find on that acceptance in the afiirma- 
tive. W e cannot satisfactorily deal with the case until this 
point is cleared up.

W e therefore send back the case for the determination of the 
following issues :—

1. Was the gift alleged by the plaintiff accepted by her or on 
her behalf ?

2. If so, was it accepted during the life-time of Mansing or 
subsequently ?

Paities will be at liberty to adduce further evidence and the 
return should be in two months.

On the remand the District Judge sent down the case to the 
Subordinate Judge for taking further evidence and to certify 
his findings on the issues raised by the High Court, and it was 
during the remand proceedings that the plaintiff, who was not 
examined in the case before, was examined on commission.

On the said issues the Subordinate Judge (R. D. Nagarkar) 
found,

1. In the affirmative,
2. It was so accepted not during the life-time of Mansing but 

subsequently.
The findings of the District Judge on the said issues were
1, 2. The plaintiff accepted the ,gift during Mansing^s life-timo 

by accepting the delivery of the deed of gift through her huŝ  
band,

The defendant preferred objections to the findings of the 
District Judge-
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Bailees (with 8, V. Bliauilarhar) foi' appellant (dui'eiidant).
M. B. Chauhal (Goverament Pleader with M. V. Bkat) for res

pondent (plaintiff).
B atchelor, J. ;"-“TbG first point taken in this appeal is a point 

of law and depends! upon the argument that under sections 122 
and 123 of the Transfer of Property Act, there ean be no good 
acceptance of a gift of immoveable property until the transfer 
has been effected by a registered instrument as required by the 
law. It seems to matter little whetlier the acceptance required 
is the acceptauce of the gift or of.the transfer, li'or as 
we understand the argument there is neither gift nor tranvsfcr 
until the transaction is embodied in a registered instrument.

Now the facts of this case show that although there was an 
acceptance by the plaintiff during the life-time of the donor, 
this acceptauce occurred while yet the instrument of gift 
remained unregistered, We are, therefore, aslced to say that 
there has been no valid acceptance.

But the precise point occurred in the case of Nan cl Kis/iore Lai 
V . Suraj Fr(mitP\ where ifc was held that the gift of immoveable 
property duly made by means of a registered deed is not invalid 
merely because registration of the deed of gift may have taken 
place after the death of the donor, and wo arc of opinion that 
we ought to follow that decision.

It must be remembered moreover that here the donor had 
done all that it was required of him to do in order to make the 
gift, and the subsequent registration could have been effected 
without any co-operation on his part, Further, the deed of gift 
was registered afterwards, and on registration it operated as 
from the date of execution ; and thi.s, wo think, is an answer to 
the technical objection that there was no acceptance of a 
registered instrument.

The only other point urged was as to the matter of procedure  ̂
and it was said that the defendant had been prejudiced by the 
circumstance that the plaintiff ŵ ho had never tendered herself 
for examination througheut the course of the casô  was allowed  ̂
when the matted came before the District Judge on the remand,

W (1898) 20'All, 802,
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to be examined on commission. It is said, therefore, that the 
result is that the defendant is concluded iu this appeal by the 
evidence of a witness whom no Judge has ever seen. However 
that may be, it has been the invariable practice of these Courts 
that when a remand of this nature is ordered, the District Court 
sends down the case to the first Court in order that the evidence 
may be taken there, and this is done iu the interests of the 
parties themselves and for their convenience. But nevertheless 
the lower appellate Court still remains empowered by the order 
of remand to take whab evidence it may see fit to take, and 
record its findings upon it.

We are of opinion, therefore, that the defendant has no just 
grievance in the matter of the course which this remand has 
taken.

The result is that the decree of the lower Court will be con
firmed with costs.

Decree confirmed,.
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A P P E L L A T E  C IV IL .

Tjdfore Mr, Justice JBcUchehr and Mr. Justice Seaton.

S H A N K A R  SH A M E  AO (original D ei'enba.nt 1), A p p b l i .vitt, d.
SH A N K A B .G A U  DATA biit B A S IL IN G A N Q A U D A  anp others

(OEIGINAL PLAINTIFI? AND DEFENDANTS 3 AND 3), R b SPOSDBNTS.*

DehMian Agriculturists' Belief Aci {X V II of 1879), seotioii 15JB, clauses (1) 
and (,?) (3)—Decree m Mortgage-~Fayment by insfalments—Scde on default 
in payment of an instalment—Application to maJce the decyt'ee alsoliMe— 
Extension of the provisions of the LeJcMan Agriculturists’ Belief Act (X V I I  
of 1879) to the District— Applioaticm for payment hy instalments.

The Court of the First Class Sabordinato Judge of DMvivAr pnssed a decree 
on a mortgago which directed paymonfc of the debt by instalments and on

1908. 
March 23.

^Appeal Nc. 192 of 1907.
(I) SoetionloB, clauses (1) and (2j o£ the 'JDeWthaii igncnlfcurisfe’  Relief Act 

(XVII of 1879), runs thus
loB. Power to order payment by l i i s f c & lT i i e i i t s  in case o£ decree for redemp- 

tion, foreclosure cr sale s—(1) Tbe Oovii<|; may in its discretion, in pa'ssing a decree


