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APPELLATE CIVLIL,

T
Before M, Justice Batehelor and Mro Justice Healon.

DHURABHAI JAMNADAS ANp ANOTNER (ORIGINAL PLAINTIFFS),
Arprrrants, v DAL RUXMANY {(onteivaxn Driwypant), RrspoNnuNe,*

Timitation Aot (XV of 1877), section 10~T'rust for @ specific purpose, meaning
of the expr ession— Lxpress {rust—~Finglish Law—Palle money deposited with
the bride's futh w—-—"l[zmp;wo;nmimn of the sum==Suib to recover the money
—Limdtation.

The pltiui‘ iffs were hushand and wife, A sum of Rs. 366, heing the amount
of the fomale 1»10,111t1i1 palle or dowry; wasz, on the oceasion of hor Dbetrothal to
the male plaintiff in I87T, made over by the male plaintift’s father to the keep-
ing of the Jady’s fathor ws a fand comstibubing hor palle in avcordance with the
usual practice prevailing in the vaste. This fund having heen misappropristed
cither by the original trustee ae after his death by hix legal ropresentatives,
this suib was brought Lo recover the siun. The defendunts contended that the
gnib was barrod by liwmitation i—

Ield, Wit section 10 of the Tdmitation Ack (XV oF18TT) applied to the easo;
and that it was, therefore, not harred.

Seetion 10 of the Dimitation Act (XV of 1877) vequives, as conditions prace.
dent to its applicabilify, fivst, that the gnit should be against & person in whom
property hag beeome vested in trust for u speeifie purpose ov against his legul
representatives or assigns, und, socondly, that the suit should he for the purpose
ol following suel property in his or fheir hands.

The phraso < trust for o speeific purpose ” in soobion 10 of the Act is merely o
raore espanded made of expressing the same ideaas thab cowveyed hy the expros
gion ©oxpross trust ” in English law. It is wsed in the scetion in eontris
Qistinetion to trusts avising by fmplicstion of Tow, trusts rosmbing and {rosts
constraetive,

The meaning of the exprossion * [ollowing the property ™ dizenssed and
cxplainod,

Qrconn AreEAY from the deeision of G 1L Madgamkar, Diss
triet Judge of PBroach, reversing the deevee pasaad hy BT,
Talyarkhan, Sabordinate Judgs at Ankleshvar,

Suit to recover a sum of money.

The plaintiffs Bhurabhai and Dai Ujnm were husband and wife.
On the oceasion of theiv. hetrothal in 1871, a sum of Ru. 866 wag
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VOL, XXXIL] BOMBAY SERIES,

deposited with Bai Ujam’s father Jagjivan as Bai Ujam’s palls
or dowry. Jagjivan died in 1877. His son Krishnavallabh
succeeded to the estate; but he died in 1880. On his death the
estate passed to his widow, Bai Ruxmani (defendant).

The plaintiffs filed a suit to recover Rs, 366 from the defendant
in 1908. .
The defendant contended infer alsa that the suit was barred by
time.
The Subordinate Judge held that the claim was covered by
section 10 of the Limitation Act (X'V of 1877), and was outside
the statute of limitations. He, therefore, decrsed the claim.

On appeal, the District Judge came to a different conclusion.
He held that the section 10 did not apply to the case, and that it
was time-barred, for the following reasons i —

The main question in the case is one of limitation, For the plaintiffs, it is
oontended that section 10 of the Limitation Aot applies and the. suit cannot be
barred ; for the defendant, that theve was no trust for any epecific purpose of
the amount to bring the suit within the purview of this section and that the
suit is barred under Article 115 or 120 of the second schedule, if not under
Articles 98 and 60. :

The considerations and authorities in the plaintiff’s favour are fully expounded
in the judgment of the lower Court; and they meed nct be vecapitulated here.
T am unable to accept the defendant's contention that there was no trast. A
deposit of itself does not smount to a trust : Seerefary of State for Iudia v.
Fazal Ali, 1. L. R. 18 Cal. 233, nor can relationship of itself lead to a conclu-
sion of fiduciary relations Makosmed v. Amtal, I L. R. 16 Cal 161. But
where a8 hero the two are ecombined and tha amount deposited is palle or
dowry, deposited on behalf of the husband with the father of the girl, all these
elements, especially when considered in the light of the spirit and eharacter of
the Hindu ¢ stridhan ’ and the natore of Hindu marziage and social customs,
amply suffice to raise the deposit from the nature of an ordinary loan into that
of a trust Doralbji vo Munchersi, L L. R, 19 Bom. 852, 778; Cursandas v.
Chaturbhuyg, 5 Bom. T R, 511, 5183,

On the other hand T find myself unable to accede 1o the plaintiff’s contention
that the deceased father of plaintiff No. 2 was an express frustee or that the
trust was for any ‘specific” purpose ov that the present suit is ¢ to follow’ such
property. To say, as the plaintitfs do, that the specific purpose was the benefit
of the girl, is morely to repeat in other words the fact that the gil was the
boneficiary, a fact already contained in the conclusion above that there was an
implied trust in the deposit, and indeed ecommon to all trusts. A trust s dpge
Facto for the benefit of the benefieiary : vide section 3 of the Indian Trusts Act,
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But o “spocific’ trust, within the meaning of section 10 of the Limitation Act,
must be something more; else the word ‘spocifio * logos all its moaning. When,
moreover, secording to the plainbifl’s own cvidenco, the traslee in this parti
enlar easc of palle had unfebtered diserotion as to whether he should turn the
amount into ornaments or keep it in eash, or in the latfer case whether ho
ghould lay it out at inferest ab all or nof ; and his solo rexponsibility is limited to
returning the hare amounts when ealled upon, or tho omaments mwade, if any ;
it seows tinly impossible to hold that plaintiff No. 2's deceased father was, in
this case, o person in whom proporty had hecome vestod in trust for any speoifie
puwrpose or that the prosent suib is to fallow such proporty. Upon thoview taken
of the law by the lower Courli, the hoixs of the decoasod futher of plaintiff No. 9,
uo less than the estale wonld be, at whatever distance of time, logally linble
to the hoirs of plaintill No, & for the pelle nmount,  Suob a result can seaveoly
have bheeu contemplated by the legislature ; and affords o negativo test that the
views talken below can hardly be covrect and that the,words. speeific ' in seotion 10
must be strictly construsd, as in Dorabji vo Manchersd, I T B 19 Bom. 859
referred fo above. T must hold that there is no specifie purpose and that

* gection 10 dous not apply.

The plaintiff appealed to the Iigh Court.

At the hearing, the respondent’s pleader raisod a preliminary
objection that no second appeal lay in the case, as the amount in
dispute was lesy than Rs. 400, and the suit was of a Small Cause
Court nature.

G K. Parekh, for the respondent, in support of the prelimi-
nary objection, ‘

L. 4, Shal, for the appellants +—The prosent suit relates to
trust and as such is exempted from the jurisdiction of Small
Cause Counrts : see Article 18, Schedule I, Act IX of 1887, The
Courtg below have held the timst establisherd,

The Court overruled the preliminary objection,

Ln 4, Shat, for the appellants —We suy that section 10 of the
Limitation Acb (XV of 1877) applies to this case. The phrase
“trust for a specific purpose ” in the section is synonymous with
“express trust ” wunder Baglish law. Sce Faundravendas v.
Cursondus®™ Mathuwradas v. Vandrawondas™, Narrondas v Narron-
das®, Soar v. dshwellto, and Sethw v. Keishni®,

() (1897) 21 Tom. 646, ® W) (190%) 31 Bom. 418: 9 Bom, 1.
(@ (1806) 21 Bom, 222: 8§ Lo, o R, 287,
- B, 828, M (is03] 2 Q. B, 390,

%) (1890) 14 Mad. 81,
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Further, the provisions of section 10 are applicable to the case,
since the suit is brought to follow the trust property. When
the trust property is money, the suit cannot he to recover the
identical property but to recover the amount from the estate of
the trustee. Even if the trustee has misappropriated the trust
money. he should be treated as being a trustee for the amount.
Refers to Balwant Bao v. Purun Mal Chaube P, Thackersey Dewray
v. Hurblum Nursey®, Sethu v. Subramanya'®.

G. K. Porelsh for the respondent:—We contend in the firgt
place that there is no trust at all; it is only a deposit. See
Jamnedas v, Pragjee® and Doraljs Jehangir Randiva v, Muncher-
Ji Bomanji Ponthaki®, 1Ifitisa deposit, the suit is barred under
Article 60 of the Limitation Act (XV of 1877). If this is treated
as a trust, then too the suib is barred under Article 98 of the Aect.

Section 10 of the Limitation Act (XV of 1877) does not apply
to the case, ag it iz not a suit to follow the trust property.
After Jamnadas’ death in 1878 there was no trust at all.

The subject matter of the suit is money; and it would be
straining the language of the section to say that the suit is fo
follow trust property within the meaning of the section.

L, 4, 8hah was heard in reply.

BATOHELOR, J.:-—A preliminary objection was raised by the
Honourable Mr., Gokaldas that under the Provincial Small Cause
Courts Act no second appeal lay, but it appears to me clear that
this is a “suit relating to a trust” within the meaning of
Article 18 of Schedule IT of the Act, so that a second appeal ‘is
competent. ‘

The only other question debated is whether, as the first Courd
held, the suit falls under section 10 of the Limitation Aet and
50 is within time, or whether, as the lower appeal Court has
decided, the suit does not fall under this section, in which case
it-would admittedly be barred by time.

@) (1883) L. R. 10 T. A, 90, 8 (L887) 11 Mad, 274,
{2) (1884)8 Bom. 432, ) (1903) 5 Bom, L. R. 778,
(5) (1894) 19 Bom. 852,
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Scetion. 10 of the Limitation Act requires, as conditions
precedent to its applicability, first, that the suib should be
against a person in whom property has hecome vested in trust
for a specific purposc or against his legal representatives or
assigns, and, secondly, that the suib should be for the purpose of
following sueh property in his or their hands. The question is
whether the present suilt answers both these requirements,
That will primarily depend upon the faets of the ease, and upon
the findings of the lower appeal Court, which we must accept
in second appeal, I take it that the main facts found are that a
swm of Rs. 366, being the amount of the female plaintiff’s palia
or dowry, was, on the occasion of her betrothal to the male
plaintiff, made over by the male plaintiff’s fathexr to the keeping
of the lady’s father, Jagiivan, as o fund constituting her palle
in accordance with the usual practice prevailing in the caste ;
and that this fund has been wisappropriated either by the
original trustce or after his death by his suceessive legal
representatives, his deceased son, or that son’s widow, the present
defendant. '

In thus putting the facts on the footing of a misappropriation
I am taking the case least favourable to the appellant, and I do
so because the precise conclusion of fact at which the lower
appeal Court arrived on this point is not clear to me, It may
be that the Court intended to find that the trust fund still
remains mingled with the estate of Jagjivandas whiel has
descended to the defendant. On the other hand there are some
passages in the judgment which suggest to my mind thab the
finding intended was that the trust fund had been misapproprists
ed and squandered;and as this latter hypothesis is the less
favourable to the decision which I havoe reached, I adopt it for
the purposes of this judgment, though I hope to show that the
vesult is unaffected whichover finding of fach may have been
intended by the Courb below.

This then heing the state of fachs, the first question which
arises is whether there was o trust of the fund for a specitic
purpose. That there was 4 trust, and nobt o move deposit, is a
proposition which both Courts have accepted and whieh secms

o me abundantly clear. Jagjivandas was to hold the moncy,



VOL. XXX11.] BOMBAY SERIES

which amounted to the precise sum fixed by the caste for a girl’s

dowry, as the dowry of the female plaintiff and for her benefit.

The beneficial interest passed to her from the male plaintiff's
father. She was then only about four years old, and the undet-
standing was that her father was to hold the money on her
behalf, or to convert it into ornaments and hold them on her
behalf, until she came to have a house of her own and demanded
the fund or its proceeds, The male plaintifi’s father’s interest
in the money ceased, and after the transfer he would not have
been entitled to demand the repayment of the money to himself.
It is plain that Jagjivandas took as trustee for?the female
plaintiff,

And it seems to me equally plain that he took on a © trust for
a specific purpose.” In FVundrevandas v. Cursondas® it was held
by a Division Bench of this Court that this phrase was merely
a more expanded mode of expressing the same idea as that
eonveyed by the expression ‘‘express trust’ of English law, I
think that we should follow this opinion, and I do not doubt
that the expression “ trust for a specific purpose ” was used, like
“express trust;”’ in contradistinetion to trusts arising by implica-
tion of law, trusts resulting and trusts constructive; but the
point is nob of much present consequence for, as it seems to me,
Jagjivandas’s lability is established under ejther form of the
definition. For there is no question here of a constructive or
resulting trust, but of a direct trust, created by the author, who
himself constituted Jagjivandas the trustee. And in my opinion
it was also a trust for a specific purpose, namely for the pro-
vision of the customary dowry for the betrothed girl. It is no
answer to say that there is no evidence proving the precise
words used when the fund was made over to the girl’s father
and guardian. At this distance of time such evidence is not to
be expected, nor is it necessary wheve, as here, there is other
evidence to shew that these were the terms upon which the
money was given to Jagjivandas. The material point is thab
this fact should be established, as it is held to be in this case; it
mabbers nothing whether it is established by the proved use of a

%) (1897) 21 Bow, 646,
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certain form of words or by the acts, the conduet, and the
rélation of the parties, and by the cireumstances surrounding the
transfer : in either case it is an express trust. I think therefore
that the first requirement of section 10 of the Limitation Aet is
fulfilled.

It remains to consider the seecond requirement, namely, that
the suit should be for the purpose of following the trust property
into the hands of the trusbtee or hiy legnl representative. If
this condition be salso complied with, it will not assist the
defendant that the trustee Jagjiwandas died in 1877, for
admittedly she is now his legal representative and would there-
fore be liable to thejextent of his cstabe deseconded to her, Is,
then, the present suit o suit for following the property in the
hands of the trustee’s legal representutive ? It may e said
that a money fund which has been simply dissipated eannot be
followed, and, so fav as I am aware, the English eases go no
further than this that the trust property may be followed into
any other form in which uftor conversion it may be traceable,
But I venture to doubt whether the English decisions are of
much direct assistance in interpreting scetion 10 of the Indian
Limitation Aet; for in England there is the broad rule that no
claim of a cestud que frusé against his trustee for any property
beld on an express trust or in respectof any breach of such trust
shall bo held to be barred by any statube of limitation : see
section 25 (2) of the Judicature Act, 1873, I prefor, therefore,
to base this judgment on the provisions of section 10 of the Indian
Limitation Act, Hure it ig iniportant to vemember thab the defence
is & bare denial of the trust; that plea is found against the
defendant and we avo left, as I have explained, to the conelusion
that the trust money has heen misappropriabed, that is, spent
on objeets unconnccbed with the trust. ITn such a ease it is
difficult to see why the plaintitfs should Lie placed in any worse
position than they would oecupy if 16 appeared that the wmoncy
had been spent in breach of the trush in purchasing other pro-
perty which could now be identified; and the formal objection
based on the disappearange of the fund wu specie may be met by

“the consideration that the moneys vemoved from his estate by

Jagjivandas should be deemed bo be moneys which he wag
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authorised to remove, and not moneys which it would be
fraudolent for him to remove: see Zn re Halleif's Hstate.
Knatchbutl v. Hallett™,  So, as to the argument thab “ money
has no earmark,” that doctrine has long been very limited, and,
as ab present understood, only means that a person who Zona fide
takes money as currency is not affected by any want of title in
the person from whom he received it : see Miller v. Race® and
Doss v. Hancock™, But here we are nob concerned with any
slaim on a transfer for wvaluable consideration, and it would
seem, therefore, that the character of the trust property affords
no reason for excluding the suit from the operation of section 10,
That being so, I am of opinion that, under the decisions of
special authority in India, the section should be held applicable
to the present suit. In PBalwant Bao v. Puran 3Mal® the
question of the interpretation of the phrase ©following the
property ? in this section came before the Privy Couneil, and
their Lordships laid it down that the expression “means for the
purpose of recovering the properby for the trusts in question ;
that when properéy is uwsed for some purpose other than the
proper purpose of the trusts in question, it may be recoverad,
without any bar of time, frow the hands of the persons indicated
in the section.” 1In Zhackersey Dewraj v. Hurbhum Nursey®
where there was a claim for the return of mouneys lost o a trust,
My, Justice Scoth in applying this decision says <“I think the

section is satisfied if the money can be traced to the trustees’

hands, and if the loss can be shown to have been caused by their
misconduct and improper dealing with it; otherwise every
improper use of trust money in trade or speculation would be
beyond the application of the section.” The same view com-
mended itself to a Division Bench of the Madras High Court in
Sethw v, Subramanys® where the plaintiff, as manager of a
temple, sued to vecover a cerbtain sum alleged to have been paxk

of the temple funds and to have been misappropriated by a-

former manager. The objection that the money could not be
followed 4n specie was disallowed, and the suit was held to fall
within the ambit of section 10,

(1) (1880) 13 Ch. D, 696, ) (1833) 6 All. Lat p. 9,

(@) (1758) 1 Burr. 452, (5) (1883) § Bom, 432 at p, 469-
® 118991 2 Q, B, 111, (8 {1887) 11 Mad, 274.
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For the reasons which I have indicated I think that, following
these decisions, we ought to hold that the present suit is not
barred by lapse of time. It is o suit to recover for the trust
property which, on the case most favourable to the defendant,
has been used for some purposc other than the proper purposc:
of the trust, and no bar of limitation can arise.

The result is that we must reverse the decree of the lower
appellate Court, and restore the deerce of the Subordinate Judge
except as to the part deerecing the claim against the defendant
personally. That elaim must be left to be substantiated, if
possible, in execution : the clause as to defendant’s personal
liability will be deleted, but the decrce of the Subordinate
Judge iy otherwise afliemed, and the defendant must bear all
costs throughout,

HraroN, J, :—The chief argument addressed to us, was that the
facts found do not disclose a trust. It seems to me that they bring
the matter preciscly within the definition of trust given in sec-
tion 3 of the Indian Trusts Act, for there was trust property, the
money deposited for o bride’s pali«; there was an author of the
trust, the bridegroom’s father ; a person bencficially interested
in the preperty, the bride ; and & trusbee, the bride’s father, It
also seems to me to be clear on the facls that the trust was for
o specific purpose, as there wag a deposit of a sum of money for
a definite and well understood object, riz., the palle of the bride.
The trust thevefore was one of the elags contermplated by section
10 of the Limitation Act. The suib, ay the pleadings, the Judg-

-ment of the First Court and the decrce of that Court show,

wag treated as o suit to follow the trust property. The Court
of first appeal thought that substantially it was a sait of the
nature deseribed in artiele 98 of sehedule 11 to the Limitation
Act, viz,, asuib to recover the amount and make good the loss,
if any, oceasioned by a breach of the trust, out of the estate
of the deecased trustce. But that conclusion was largely
founded on the asswauption that there was not a trust of the
kind contemplated in-section 10, and on a conjecture, not
-amounting to a finding of ‘fact, that there may have been a

“breach of the trust. The assmumption was wrong as has heen
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already "explained ; and the conjecture is too vague to accept as
a basis for decision, That being so, there remains in my mind
no doubt that the suit was one to follow the trust property. It
might conceivably have been met in various ways, bub the
one selected and pressed in the Courts below and here, wag that
there was not a trust ; or at least no trust such asis contemplated
in section 10. It was not asserted, much less found as a fact,
‘that even if there was such a trust, there was no trust property
which could be followed. The facts established indicate that
there is trust property which can be followed. It is found that
the bride’s father received Rs 366 in trust or in other words
that there was in his possession a sum of Rs. 366 as trush
property. It is not definitely found what became of that sum,

but it was argued in this Court on behalf of his present repre-

gentative that it was a deposit with the bride’s father, and as
such became his property, for which he was responsible only
as a debt requiring to be repaid, The argument assumes that
there was no trust and is therefore wrong: but it also assumes
that the money became merged in the estate of the bride’s
father ; and that assumption may be accepted as a statement
" of faet not adverse to the interest of his representative, the
respondent. It also appears to be the fact found or assumed
in both the Courts below. Ib being found that there was trust
woney which became merged in his own property, it follows
that the trustee’s estate was trust property which could be
followed to the extent necessary to discharge the trust. The
facts found do not establish anything which enables it to be
said that the estate has so changed its character that it can no
longer be properly deseribed as trust property capable of being
followed. The question of following trust property is clearly
and comprehensively expounded in the case of I re Hallett’s
Bstate®, and it is unnecessary for me to refer to any other
authority.

For. these reasons I concur in the order pxoposed by my
learned eolleague,
" Deeree reversed.

R. k.
(1) (1880) 18 Ch, D, 696.
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