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APPELLATE CIVIL,

Befiore Sir Lawrence Jenkins, X.C.LE., Chief Justice, wind
My, Justive Balchelor.

BAI DIWALI (or16iNAL DEFENDANT), APPELLANT, 0. PATEL GIRDHAR
GOVINDRAM (onmremvar Praivrier), Respoxprst. *

Civil Proceduwre Code (det XIV of 1583), sestion 13—~ Dekkhan Agricul-
turists’ Relief dct (XV1Iof 1679), section 200—8uit on a promissory note
—Issue as to payment by instalments—Finding in the ncgative— Ewtension
of the Dekklan Agriculturists’ Relief sot (X VILof 1879) to the District—
dpplication for instalments—~—Ites Judicaia.

Ina suit instituted in the Court of {he Iivst Class Subordinate Judge of
Ahmedabad on a promissory note an issu: was raised as to whether the amount
sucd for should be made payable by instalments aid the finding was in the
negative. The suit was deereed on the 21st July 1905, The Deklkhan Agri-
culturists’ Reliof Act (XVIT of 1879) was extended £o the Ahmedabad District
on the 15th August 1005, Thereupon the defeudant having applied for pay-
ment by instaliments the application wus dismissed on the ground that the
question of instalnients was res judicalw.

Held that section 13 of the Civil Procedure Code (Act XLV of 1882) wus
not applicable, Section 20 of the Dekkhau Agriculturists’ Tielief Act (XVII
of 1879) contemplates that even when o decree has been passed which does not
allow of instalments, the Courb shonld have power to allow inglalments in
exeention,

SECOND APPEAL frow the decision of A. C.'Wild, Acting Dis.
trict Judge of Alimedabad, confirming the order -of Chimanlal
Lallubhai, Fivst Class Subordinate Judge, in an exccution
procceding.

- The plaintiff brought a suit in the Court of the Fivst Class
Subordinate Judge of Ahmedabad agaiust Bai Divali, widow of
Nahnabhai Mulji, to recever the amount of a promissory note
passed by the defendant’s deceased husband. At the trial an issue

* Second Appeal No. 885 of 1807.
1) Scctton 20 of the Dekkhan Agriculburists’ Relief Aet (XVIL of 1879) 1=
20. Lower tv fiw instalments in oveoution,

The Court may at auy time direct the amount of any decree passed, whether
befora or after this Act comes into force, against tn agriculturist, or the portion of
the same which it diveets under acetion 19 to he puid, sball be paid by instalments
with or without interests
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was raised as to whether the awmount should be made payable by
ingtalinenty and the finding of the Conrb was in the negative,
On the 21st July 1905 the Courb passed a decvee allowing the
claim and directing thab the decretal amount should bz realized
from the assets of the deccased. Subsequently the Deklhan
Agriculturists’ Relief Act was extended to the Ahmedabad
District on the 156th August 1905. The defendant thereupan
applied for the paymont of the amouunt by instalments, The
Subordinate Judge rejected the application as time-barred undor
article 175, Schedule IT of the Limitation Act (XV of 1877).

On appeal by the defendant the District Judge found that
the application was not time-barred inasmuch as under seckion
20 of the Dekkhan Agriculturists’ Relicf Acet (XVII of 1879)
“an application for instalinents may be made ab any time with-
out any period of limitation,” but hie eonfirtned the order on the
ground of res judieata for the following reagon ;—

It was however decided i the suit oub of which the present watbor nidsos
that the judgment-debtor was ot to geb fustalwents, and as this was raduced
to the form of an gsne which was decided against the judgment-debbor, the
uestion of instalments would appenr to be ©ros Srdieaty,

The defendant preferred a second appeal.

7. B, Desac for the appellant (defendant) : ~The only point iy
whether an applieation for instalments once made and rejected
in the progress of the suit debars a subsequent application for
the same relief in the execution proceedings, The Distriet Judge
ervoncously held that the bar of res judicatn avises in a case like
the present, The lunguage of seetion 20 of the Deklkhan Agri-
culburists’ Relief Act is quite clear. Tt leaves a wide latitude to
Courts to allow instaluients at any stage of the case.  Courts
should have regard to the spivib of the seetion and the object of
the legislature in construing a speeial cnactment like the
Delkkhan Agriculturists” Relief Act. If the legislature moant
the contrary, there would have been'an express provision made

10 that effect.

L. A. Shak for the respondent (plaintiff) :—What the Court
has to see is whether the case falls under section 13 of the Civil
‘Procedure Code. The relief as to instahments wasy the subject
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of an express issue in the sult and was adjudicated upon and
decided against the defendant. Though the Dekkhan Agricul-
turists’ Relief Act was extended to the Ahmedabad District in
August 1905, still section 20 of the Act was made applicable to
that district in 1903, Therefore when the suit was decided in
July 1905 the Court had the power, if it chose, to grant instal-
ments under the section. Bub it refused to do so and hence the
bar of res judicata.

JE’\YKINCJ C. J.—~The decision of the District Court plOCG@d.‘: on
the assumption that the doctrine of res judieats has some applica-
tion to the cagse. But that is not so.

Section 18 of the Civil Procedure Code from its very terms
cannot apply, and though that section is'not exhaustive, the rule
on which it is founded can have no application here, because
saction 20 of the Deklchan Agriculturists’ Relief Aet contemplates
that even when a decrce has been passed which does not allow
of instalments, the Court shall have power to allow instalments
in esecution,

The order must be seb aside and the case must go back for
disposal by the learned Judge who must consider whether apart

from the ground on which he has proceeded, the instalment

should or should not be granted.

Costs of this appeal will abids the result,
Order set aside.
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