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the promissory uote must be treated, on the prineiple enunciated
by the Privy Council, cither as the result of u setbled account or
as a seftlement by compromise. In cither case ib eannot be
ve-opencd. For these reasons we contirm the decree with costs,

Decree confirmed.
R, I

APPELLATE CIVIL,

Bofore Sir Lo . Jenking, K.CLE., Chiyf Tustice, and My Justice Buteholor,

LAKSHMANDAS NARAYANDAS (ortervan PraiNemne), APPLLLAND, .
ANNA R LANE (orraiNab Dresypant 1), RespoNpeyn.®

Civil Procedure Code (et NIV of 1883, seclion 580 --Small Cuutse Sttifwm
Chavacier of the Suit—Second appecd—Iramning issucs—~Tivact words of the
Legistature relating o issues—Contract det (LX oft 18712), scetion 881~
dgent—Undisclosed principal—* Discloses hiwmself"~~Srict construction.

In detormining whethor no sesond uppeal lies under the provisions of seetion
586 of the Civil Procedure Code (Act XIV of 1882) the original chiavactor of
the suit is o bo regarded xother than the character it may subsequontly assume
by operation of the findings of the Cowrt,

Ramehandre Gopal v, Sudaskiv Narayan() followed.

‘Where the rights in a case have to bedetermined by reference to the words of
the Legislature then those words should e used for the purposes of the lsvues
50 far 08 cireumstances permit,

. Beetion 231 of the Contract Ach (IX of 1872) deals with the rights (¢) of
the prineipal and (0) of the third party in cases where the eoubract is entored
into by the agen$ without disclosing the principal, The first clause refors to

‘the goneral eass and the rule is that the third party shall Dave as against the
undisclosed prineipal the samo rights which he would have against the agent if

the agent had been the principal. Tho second clavse doals with the partisulay
case where tho prineipal discloses himsclf hefore the contrack is complotod,

The second elause should bo read a3 governed by the firat elanse.

The words ¢ discloses himsell ” in seetion 231 of the Contraet Act (IX of
1872) should be conntrued strictly,

Pey BA‘TC‘IIJE‘LOR, Joe—It hes been warmly nrged thut the third parby’s
Tightto repudicte, which is allowed if the principal Limself makes the
disdlomure, should not bo refused movely besausgs the disclosure s made by

* Second appeal Nos 115 of 1904
(1) (1885) P. J. T 2106
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some -obher parson ot the informiation reaches him from some othersowrce.  DBub
the srgument to my mind is not convineing., For whatever may e the sub-
jective belief or conviction of the third party, it is conceivable that he should
have no right to avoid the contract unless the priucipal, hitherto vndisclosed,
comoes oub into the open and claims the benefit of the contract for himself, and
thers would be mo hardship in requiring the third party to challenge the
allegod principal as to whether he makes this eclaim or not.

' SECOND appeal from the decision of L. Crump, District Judge

of Bdtdra, reversing the decree of Vaman M. Bodas, First Class

Subordinate Judge.

Suit for specific performance of contract or in the alternative
to recover damages.

The plaintiff alleged that on the 24th October 1901, defendant 1;
Anna R. Lane, contracted to sell to him her bungalow in the
Sétdra Camp for Rs. 1,800 and on the same day received from
him rupees fifty as earnest money for which she passed a receipt ;
thab the agreement was that she should receive the balance of
the purchase money and execute in his favour a vegular deed of
sale before the 24th November following and put him in posses-
sion of the bungalow on or before the 8th November. The
plaintiff further alleged that after the agreement he repeatedly
asked defendant 1 to receive the purchase money and perform
her part of the contract bub in vain; that her failure to do so
pub the plaintiff to a loss of rent to the extent of Rs. 300 and
that defendant 2, Ravji Ramchandra Kale, was joined because
he was in possession of the bungalow and had knowledge of the
agreement in suit,

The plaintiff, therefore, prayed for (1) specific performance of
the contract of sale, (2) for possession of the bungalow and (3)
Rs. 400 as damages in case specific performance could not be
decreed for any reason. '

Defendant 1 contended that one Ganpatdas Hirachand Devi
tried for many days to purchase the bungalow but she could not
be induced to sell it to him ; that the plaintiff offered to purchase,
apparently for himself through a house agent named DeSouza,
but she learnt afterwards that he was really purchasing for

Ganpabdas. that on the 30th October 1901, he sent her a letter
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embodying terns ditferent Erom thuse originally sebtlal; that
she at onee informed him thab the original agrecient was void
and he was nob entitled to fall back upon ib and sue to enforec it ;
that after thc agreement with the plaintift was thus cancelled,
she conveyed all her intercst to defendant 2 ander a- registered
deed of sale and pub him in possession of the Tungalow ; that
having regard to the provisions of the Specitle Relicf Act and

_partieularly to scetion 28, the plaintiff’s conduet was nob

such ag entitled him to the relicf claimed ; that the plaintiff was
not entitled to elaim damages | that there was no valid contraet
with the plainbiff’ and the reeeipt produced by him was not
admissible in evidence and that as the plainbiff had not deposited
the purchase money in Court the suib should be dismissed. |

Defendant 2 auwswered, sefer aliv, that the plaintiff was uot
entitled to any relief as against him with respeet to damagoes
or possession, that his purchase being bond jfide for valuable
consideration under avegistercd document and aceompanied with
possession the plaintill had no superior right to possession, that
tho reecipt produced by the plaintiff was inadmissible in evideneo
for want of registration and any right claimed thercunder was
inferior to that which was created by his sale-deed, that the
agreement alleged by the plaintiff wag not such as could be
specifically enforced againgt him and that Gianpatdas Hirachand
Devi, who was the person rcally interested in the litigation, was
a neeessary pavty.

The Subordinate Judge found that the agreement in dispube
was proved to have been made between plaintifi and defendant 1,
that defendant 1 did subscquently reseind the agreement but she
had no right to do o, that the plainbiff was nob entitled to the
specific performance of the agrecment, that having regard to
the circumstances of the case the diseretion to grant specifie
reliet could not be exercised in plaintifi’s favour, that defendant 1
did not intend or desire to sell the property to Ganpatdas Iliva-
chand Devi, that the defendants had not proved that the plaintifk
wanted to purchase the property not for himself bub for Ganpat-
des Hivachand Devi and that the plaintiff was entitled to reeover
Rs. 400 as damages from defendant 1. The Subordinate Judge,

therefore, passed a decrec to that. effect.
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Defendant having appealed the Judge reversed the decrce and
dismissed the suit holding that it was proved that the plainbiff
was acbing for Ganpatdas Hirachand Devi and that the defendant
was, therefore, justified in refusing to complete the sale. .

The plaintiff preferved a second appeal.

I’mmn (with D. 4. Khare) appeared for the appellant (pla1nt~
iff) :—~The broker DeSouzy was, no doubt, our agent bub our
contrach with defendant 1 became complete as soon as she
received the earnest money. She cannot now repudiate the
contract under section 231 of the Contract Aet on grounds which
cannot legally be urged. There is no evidence in the case that
DeSouza was the agent of Ganpatdas, and it is admitted that
respondent acted merely on a rumour to that effect. If specific
performance cannot be granted we ave entitled to ab least damages
for breach of contract.

Liowndes (with B. N. Bhajekar) for respondent (defendant 1) 1
So far a3 wo are concerned plaintiff’s conduet was tainted with
fraud., He kept Ganpatdas in the back ground and gave us to
understand thab he was buying the property himself, DBut the
real fact was not so. He wanted to buy the bungalow for Gan-
patdis to whom we did not wish to sell it.  On these facts the
Judgoe held that we were entitled to rescind the contrack, Smith
v. Wheateroft®, The finding of the Judge that the plaintiff was
in faet the agent of Ganpatdas is a finding of fact and binding
in second appeal.

The sccond clause of section 231 of the Contract Act should
bear a liberal eonstruction. The expression ¢if the principal
discloses himselt”” should bs consbraed to mean, if the principal
is disclosed by some means or other,

No second appeal can lie. Though oviginally the suit was for

specific performance or in the alternative for damages, the relief

that is now claimed™is with respect to damages only, and the
sum claimed being less than Rs, 500, section 586 of the Civil
Procedure Code applies.

Youny in reply :—Second appeal lied, In order to determine

the nature of the suit, tha reliet originally claimed in the plaint

() (1878) § Ch. . 228,
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must be taken into consideration and not the altered condition
of the suit after certain findings arvived ab hy the lower Courts:
Ramehandre v. Sudashiv?®,

The cxpression “if the principal discloses himself ”” in section
231 of the Contract Act means, if the principal himself comes
forward, The expression is not capable of any other meaning,

BATORELOR, J :—The suit out of which this appeal has avisen
was-brought for speeific performance of a contract of sale and
for possession of the bungalow in suit, or, in case specific per-
formance was refused, for a sum of Rs, 400 as damages for breach
of the contract. Tho Subordinate Judge rejected the prayer for
specific performance, hut awarded plaintiff Rs. 400 as damages
together with Rs, 50 carncst money deposited. On appeal the
District Judge of Sétira dizsmissed plaintiff’s suit entirely.

The first point which it is necessary to decide here iy whether
a second appeal will lie.  Mr. Lowndes in contending for the
negative relies upon section 586, Civil Proeedure Code, and
argues that, as a consequence of the history of the litigation, the
snit should now be regarded as a suit cognizable by a Court of
Small Causes where the value of the subject matter does nob
exceed Res. 500. Bub it appears to me that this argument takes
too narrow a view of section 586, That scction, as I vearl if,
contemplates rather the original character of the suit than the
character which it may subsequently assume by operation of
the findings of the Courts. This isthe view which was taken by
this Court in Ramchandra Gopal v. Sadashiv Narayan® and thero
appears to be no reason to depart from it. Tt follows that thiy
appeal i3 competent.

This brings me to the main point which has formed the subject
of argument, namely, whether the respondent was entitled oun the
facts found to annul the agreement with the appellant. The
facts found are that the bargain was made by the Dbroker
DeSouzn as agent of the appellant; that the appellant was in
fack acting on behalf of another person, one Ganpabdas, who was
the owner of a neighbouring property and who had previously

offered for this house n larger sum than respondent agreed to

(1) (1RS8) . T, . 219,
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aceept from DcSouza; and thab, before the completion of the
contract, DeSouza admitted to respondent that the veal purchaser
was Glanpatdas, Upon these facts the lower appellate Court has
held that, under section 231 of the Conbract Act, the respondent
was entitled to avoid the agreement with the appellant. Before
oxamining the aceuracy of this opinion it seemns necessary to
observe that the issue raised on the point by the learned District
Judge was defective and incorrcet. For it was not sufficient to
inquire whether “ plaintiff was acting for Ganpatdas ? ; the fact
to be aseertained was whether plaintiff was the agent of Ganpat-
das so as to abtract those legal consequences and incidents which
attach to tle special relation between agent and principal. It is
very desirable that iu framing issucs the Courts should adhere
strictly and faithfully to the exact words of the enactment with
reference to which the issues are raised. Here, however, the
point need not bo further pursued, as it is plain that the issue,
though faultily drafted, was corvectly understood by all the
parties.

To veturn to the question of the oporation of section 231 of the
Contract Act, I think that it must be interpreted in the light of
the preceding and sueceeding sections of the Aect, which deal
with the effects of agency on contracts made with third persons.
Sections 286, 227 and 228 lay down the law as to how, far the
principal is bound by the contract of his agenb. Section 229
continues the same subject and specifies the cases in which the
principal will be held to be bound by any notice or information
received by the agent. Section 230 deseribes how far the agent
is entitled personally to enforce a contract made by him on
behalf of his principal. 'Lhen comes section 231, which deals with
the vights (&) of the principal and (4) of the third party in cases
where the contracs is entered into by the agent without diselos-
ing his prineipal. It is with the rights of the third party that I
am now concerned, and these rights are thus defined by the
section. Under the first clause we have the general case,
and there the rule is that the third party shall have as

against the undisclosed yprineipal the same rights which he

would have had as against the agent if the agent had been the
prinicpal. - The sceond elause deals with the purticalar easc
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where the principal discloses himself before the contract is
completed. I have no doubt, that, as suggested by Mr. Justice
Rawpini in Karim Chowkidar v. Sundar Bewa, this second
clause should be rcad as governed Dy the preceding clause,
which 1s restricted to cases where“ an agent makes a contract
with a person who neither knows, nor hag reason to suspoct,
thab hie is an agent. ”  In such eases, then, the third party may
refuse to fulfil the contract upon proof that he would not have
entered into it if he had known who was the principal or if he
had known that the agent was not a principal, provided that
 the principal discloses himself before the contract is completed.”
Here T would call attention to the grammatical form of the
words ¢ diseloses hiwself,” for in my judgment they must be
construed strictly, I cannot conecde the argument that they
should be read to mean no more than would be expressed by

”»

some such phrase as “is disclosed, ” or “appears upon the
scene.”  LE that ol becu the intention, I conceive that there
would have been no ditficulty in expressing it “clearly, and that
the Legislature would not have adopted a form of words which
en their face restrict and confine the weaning. Tt has, indeed,
been warmly urged by My, Lowndes that the third party’s vight
to vepudiate, which is allowed if the principal himsclf malkes
the disclosure, should not he vefused merely beeause the
diselosure is made by some other person or the information
reaches him fram some other souree.  Bub the argument to iy
mind is not convineing. For, whatever may he the subjective
belief or conviction of the thivd party, it is conceivalle that he
should have no right to aveid theegnbract unless the principal,
hitherto undisclosed, comes out into “the opeujand claiws the
Lenefit of the contract for himsclf, and theére would beno
hardship in requiring the third party to c‘;'ﬁall(mgc tlic alleged
prineipal as to whether he makes this claim or not, This
construction appears to derive support from a comparison of the
langnage used in the firsh and sceond clauses.  In the first clause
arve defined the thivd party’s rights where he “neither knows
nor has reuson to suspeet Petlab he 15 conbracting with an agent,

O (1866) 21 Call 207 ab p. 210,
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while in the scecond clause this comprehensive language is
a,bandoned and is replaced by the narrower and stricter phrase
requiting that-the prineipal shall «disclose himself.” In my
opinion, therefore, these latter words must be interpreted strictly.

But whether or not the clause should receive the restrieted
“construction which I have suggested, it clearly cannot be
stretched so as to cover the present respondent’s repudiation.
For it is nob shown that DeSouza was the agent of Ganpatdas,
and the alleged admission was made behind -the back of
Ganpatdas after the termination of whatever authority DeSouza
had even as appellant’s broker. Thus, assuming Ganpabdas to
have been the real purchaser, it is impossible to hold that he
disclosed himself . within the meaning of the section so as to
entitle respondent to refuse to fulfil the eontract. '

Upon this finding it is unnecessary to consider, and I therefore
refrain from considering, the further question whether the
respondent has shown, within the meaning of the clause, that
- she would not have entered into the contract if she had known
who the prineipal was, or that the agent was not a principal.

The result is that the decree under appeal is notf, in my
opinion sustainable. The District Judge has not found to what

damages appellant would be entitled, and the parties have the

- right to obtain Lis finding on this point.

I would therefore reverse the decree of the lower appellate
Court and remand the appeal for a finding as to the amount of
damages which should be awarded to appellant, Respondent to
bear all costs throughout.

JuNKINs, C. J.—I concur.
Decree roversed,  Case romanded.

e Bo- Re

Nofe~Tho rcpork of $his case was held over by request pending proposed proeesd-
ings which however have not resulted in auy decision affecting this repors, [Bd,]

B 52%m]

368

1004,
LAKEIMAN.
DAS
kN
Axxa,



