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If auihority be needed for thia, then we think it is to be 
found in the decision pronounced by Mr. Justice Wilson in 
TJurm%ndari Dali v. Bhojohari Das which closely
resembles in its circumstances the present case. What was 
there sought was to take advanfca^P^^^ power of appeal 
given, after the suit had been commenced After referring 
to Eatanchand 8Imchand v. Eanmmtfav Skivhakas'-̂  and two 
other similar cases, it was said; “  These cases are on all 
fours with the present case, with this exception, that there an 
appeal was given under the repealed Act, and it was held that 
the repealing Act did not take away the appeal. Here the 
repealed Act excluded an appeal. It follows, on the same 
principle, that the repealing Act cannot give an appeal/''

In the same way here we hold that the repealing Act cannot 
giv̂ e the right of revision in respect of proceedings commenced 
under the Matnlatdars’ Courts Act of 1876,

In our opinion the Collector took the correct view and we 
mnsfc therefore discharge this rule with costs.

R'ule, discharged̂
G. D. U.
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Civil P rooeiim  Code {A c t  X I V o f  1882), sec. 378— Witlidrmval from  suit— 
A]Tplk<xtion fo r  ivitMrawal mt% liberty to bring ;fres)i sitif— Oosfs.

Section 373 of the Civil Procedura Code (Act X IT  o f  1882) contemplates a 
witlidmwal uot, o f tte  suit, but, from the suitj aud such a ’withdrawal may ha 
oithor with or withonfc liberty to bring a fresh suit. I f  a party desires to 'With-
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1908, draw fvom tlie suit witli suclx liberfcj, thei] lie mu>st apply to the Coutt for 
perinisaion to so witlidraw.

Wliere a plaintifE cloos not desire to witlidraw from tho snlt, unloss witli 
liberty to bring a fresh suit, and the Court couaidera that such liherfcy ouglit 
not to bo graiitccl, tho proper oourse is simply to dismiss tho iipplioation.

A p p l ic a t io n  under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIV ô  1832) against the order 
of J. E. Modî  First Glass Subordinate Judge oi: Siirat, in Suit 
No. 259 of 1903.

The plaintiff sued tho defendants in tho Court of the First 
Class Suhordinato Judge of Surafc for tlie recovery ol' certain 
ornaments, clothes or their valuoj account book's and valuable 
documents relating to a teniplc and costs.

The evidence in the ease was being recorded in another suit in 
the same Court and that other suit was disraissud for default. 
The plaintilfj thereupon, applied to have tho present suit with
drawn with permission to bring a fresh suit. The Subordinate 
Judge recorded the following order upon the application

Suit maj'- bti witlidrawu.

No pormiasion need ho granted as tho amount in dispute) is very small as 
compared with tho main corpus of the endowment. Tho plaintiff is to hoar all 
eosti5 and to pay all oostss No special roason ia shown to depart from tho usual 
rule.

Against the said order the plaintiff preferred an application 
under the extraordinary jurisdiction (section 023 of the Civil 
Procedure Codcj Act XIV of 1882), urging inier alia that the 
Subordinate Judge had no jurisdiction to pass tho order as he 
did and that he sliould either have rejected the application and 
proceeded with the suit or have allowed the suit to be withdrawn 
with permission to bring afresh suit. A rule nisi was issued 
requiring tho defendant to show cause why the said order should 
not be set aside.

L, A, SM/i. appeared for the applicant (plaintiff) in support of 
the rule:—Wo applied for leave to withdraw from the suit with 
petmissioa to bring â fresh suit and tho Subordinate Judge 
refused to grant the permission to ].)ring a fresh suit. So far lie 
had jurisdiction to deal with the matter under section 37 S of the
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Civil Proccduro Code. But lie proceeded to make an order 
disposing of the suit as if the suit was withdrawn, He had no 
jurisdiction to make such an order. We had not withdrawn the 
suit and no order was called for under the second paragraph of 
section 873. The application was under the first paragraph of 
the section and it may have heen granted or rejected_, and, if 
rejected, the suit must he proceeded with.

Manublai NamlJiai appeared for the opponents (defendants) 
to show cause :~The plaintiff made an application to withdraw 
from the suit with permission to bring a fresh suit. It was 
competent to the Subordinate Judge to grant or refuse the 
permission asked for. The permission having been refused 
without any objection on the part of the plaintiff he must be 
deemed to have withdrawn from the suit. The report of the 
Subordinate Judge gives the reasons why he refused the per
mission and his order should not be interfered with under section 
622 of the Civil Procedure Code.

J e n k in s , C. J. ’The application is made to us under section 
622 of the Code of Civil Procedure, and it arises out o£ an 
application made to the Subordinate Judge under section S73 of 
the Code.

The whole difficulty arises from the omission to observe what 
are the provisions of aeetion 373. It contemplates a withdrawal 
not of the suit but from the suit, and such a withdrawal may be 
either with or without liberty to bring a fresh suit. If a party 
desires to withdraw from the suit with such liberty, then he 
must apply to the Court to permit him so to withdraw. If he 
does not desire to have that liberty, then he can withdraw of his 
own motion and no order of the Court is necessary.

Now, in this case the Subordinate Judge has passed an order 
in these terms : The suit may be withdrawn. No permission
need be granted as the amount in dispute is very small compared 
with the main corpus of the endowment. Plaintiff is to bear all 
costs and to pay all costs. No special reason is shown to depart 
from the usual rule,”

It is contended before us by the opponents, and the applicant 
accepts the contention, that the reference to costs Is to the costs
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mentioned in the second parag'rapli of section 373, The plaintiff 
did not require leave to withdraw from the suit unless accom
panied with liberty to bring a fresh suit, and, as the Subordinate 
Judge considered that he ought not to give that liberty  ̂he ought 
simply to have dismissed the application. Now it is clear that 
he had no power to make the order he did as to costs unless 
plaintiff had withdrawn from the suit. But the plaintiff had not 
withdrawn from the suit. All ho did was to apply to the Courfc 
for the permission to withdraw from the suit with liberty to 
bring a fresh suit. The Judge had no riglit to assume that tho 
plaintiff had withdrawn from the suit when he refused to him 
tho liberty which was the sole purpose of his application,

Tho rule accordingly will bo made absolute with costs, and 
the order will bo varied by substituting therefor an order in 
these terms ; The application for permission to withdraw from 
the suit with liberty to bring a fresh suit for the subject matter 
of the suit is dismissed with costs.

The result will be that the case must bo restored to the tile.

-macle alsohdo,
G. r.. K.
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Hindu Law—D elt—'iSon's UablUiij io deUs—X>ccrec J'or tlamaijefi
resulting fm n a wrowjjxd act eommittoil hy ike fathm'—AncosLral edak 
in the hands of ike son not, liaUe under the daerec.

Tile plaintiif obtained ii dccrco jigaiust tlie dut’oudaiit’s Eatlier tuv daiuiigcs to 
tlie plaintiff’s property causcd by a dam oroctcd by tlio la-ttor wliidi. obBtrnctcd 
the passage of wator thereto. On tlio latter’s doath tho decrao was sought to Iw 
enforced against H s son with rewpect to tho aiicewtral csteito in the liand.s of 
tlie sohj

 ̂ Second Appeal No. 445 of 1907*


