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APPELLATE CIVIL.

Befove Bir Basil Scott, Ki., Chief Justice.

1510 MANCHAND PANACHAND GUJAR (oricivAL DEFENDANT 3), ArrLLraxt,
pril 1 r. KESARI xox KHUPCHAND A¥D ANOIUER (OBIGINAL PL&L\THF&),

Resroxpexrs,#

Liwilation Act (XV of 1877 ), section S, Sckedule 11, avticle 170, Faplano-
tion 1—Limitution Aet (IX of 1908), section ?—inor decree-holders—
Applications for excention Oy guwrdicn—Altainmens of majority by one
decrec-holder—Application by guardiun tokes ¢ffeet in fovour of all—
Light of the major deorec-lolder 1o give discharge fo the judyment-debior
i respeet of the Judgyment-delt.

Two miner sisters, who were horn iu the years 1881 and 1887, obtained a
decree ngainst the defendants in May 1900, The minor decree-holders wers
represcuted by o gnardian appointed by the Cowt. The said deevee was
coutivmed by the High Court in appeal in March 1001, Subseguently the
guardian presented applieations for the cxeention of the decrce in 1904, 1003
and 1006, and while the last application was pending the guardian died.
Thereupon the decroc-holders prosented an application for execution as majors
in1908. The defendants confended that as the elder decreo-holder had attained
majority, the application by the guardian was, ag to her, ansuthorized and the
excention of the decree was barved as against her. Tt was further contended
that as the clder decroc-holder conld frowm the thwue of her attaluing majority
nake an appliestion and give a good dischurge to tho jndgment-debtor for the
deeretaledebt without the conemirerice of the minuwy, time had, therefore, Tin
against both under section 8 of the Limitation Act (XV of 1877) or section 7
of the Limitation Act (IX of 1908},

Held that by reason of the fivst explanation of article 179 of the Limitation
Aot (XV of 1877) an application made by u represeniative of one of joint
deeroe-hiolders takes effect in favour of all.  Therefore, though the clder decreo~
holder had attained majority, the applieations made by the guardian as the
next friend of the miner decrec-holder took effect in favour of both.

Held, further, thab the contention under section 8 of the Limitation Act
of 1877 or section 7 of the Limitation Act of 1908 was inconsigtent with the
decisions in  Govipdram v. DLatia® and Zemir Hosen v, Sundar®, the
applicsbility of which had not eccased owing to mxy change in the w mds of

- section 7 of the Timitation Aet of 1608,

Fiesr appeal fromthe decision of V. N. Rahurkar, Pirst Class
Subordinate Judge of Satara, in an execution procecding

* Pirst Appeal Nos 102 of¢ 900,
1 (1598) 20 Bom, 853, 2) (1899 22 ALl 109,
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The facts of the case were as under s—

Two winor Hindu sisters, Kesari and Thaku, who were born
in the yeavs 1881 and ISS87 respectively, obfained a decree
againsh three defendants in the Court of the First Class Subor-
dinate Judge of Satara on the 1st May 1900. The minors
were represented by one Balaram, a guardian appointed by the
District Court of Satara, and he having subsequently died his
brother Ramji asswmned the management of the iminor’s estate
sng nate, The said decree was confirmed by the High Court in
March 1001, Inthe years 1994, 1005 and 1900 the gnardian pre~
sented applications for the execution of the decree, and while the
last application was pending the guardian Ramji died, Thereupon,
in the year 1908 the two deeree-holders, Kesari and Thakuy,
filed the present application for execution as majors, = At the
time of the application the ages of Kesari and Thaku were 27
and 21 years vespectively. Kesari being a major in the years
1904, 1005 and 1906 when the guardian presented applications
for the exceution of the decree, the defendants contended that
those applications were made by an unauthorized person,
therefore, they did not avail the plaintiffs and owing to this
reason the present application was beyond time.

The Subordinate Judge overruled the defendants’ objeetion
and allowed exeeution to proceed for the following reason ;—

Kesari and Tlakn weve joint decrec-holders. Under seclion 281 of the
Civil Procedure Cade of 1882 Thalkn could apply for the benefit of herself
and her sister.  She was o minor.  Seetion 7 of the Liitation of 1877 ov of 1908
wonld save the bar of limitation even 3f thore had been no previons applications
st all (20 Bom. 383 ; ¢ Bombay Taw Reporter 04¥). Inthis case there were
provious applieations and the present application which was made within {hree
years from the attaining of majority hy Thaku eannot be barred.

* Defendant 3 preferred an appeal.

N. M. Pateardhan for the appellant (defendant 3).—

Kesari had attainedhajority when theapplications for execution
were made by the guardian. Hehad therefort no authority to make
the applications. Those applications were therefore ineffectual
and the present applicption avhich is made by Kesari and Thaky

is barred by limitation. Further, Kesari having attained majority
couid give a valid disfharge to the judoment-debtor during the
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minority of Thalu under section 231 of the Civil Procedure Code
of 1682, Therefore under section 8 of the Limitation Aet of
1877 time hegan to run against Kesari and Thaku both,  Suppos-
ing they were nob joint ereditors or claimants under that section,
still under the provisions of section 7 of the Limitation Act of
1903 there can be no doubt as to Kesari’s right to grant a
discharge to the judgment-debtor and the bav of limitation is
nat saved,

K N.K oj/,(j i for the respondents (plainbiffs).—

The decree to be executed was a joint decree, therefore, an ap-
plication for execution made by one joint decree-holder would take
effeet in favour of hoth under the first explanation to article 179
of the Limitation of 1877: see the Full Beneh ruling of the
Allahabad High Court in Zwwir Hasar v, Swwdar®, With
respeet to the right of Kesari to give discharge to the

judgment-debtor during the minority of Thaku, we contend that

the ¢ discharge > mentioned in section 8 of the Limitation Act of
1877 vefers to o discharge which is wholly the act of the party
aiving the discharge. Iere the judgment-creditors were sisters
and neither could give a discharge on behalf of the other, The
disehargs under section 231 of the Civil Procedure Code of 1882
is a power exercised by the Court and not by the party: Zumir
usan v, Sundar®) ; Qovindram v, Tatia®, The change of language
in section 7 of the Limitation Act of 1908 has made no difference
with vegard to the question of discharge. Either section cone
templates a case like that of a manager capable of giving a
discharge on behalf of the whole joint family. We therefore
submit that our present application is within time,

Scort, C. J.:~1It is contended in this appeal that the learned
Subordinate Judge was wrong in holding that an application for
execution of a decree which had been passed in favour of two
Hindu females during their minority, was nob barred.

* The application Ww made in 1908 and at that date the age of
the elder decree~halder‘ wag 27 and that of the younger decree-

~holder 21.  There had previously ,been several applications for
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the execution of the decree, for, Ramji, the brother of the deceas-

ed guardian of the minors, had in 1904, 1905 and 1906 presented

different darkhasts purporting to act as the guardian of hoth
the decres-holders.

Now as a guardian had been appointed for them they did not
attain the age of majority until 21 and at the time of the appli-
cations in 1904, 1905 and 1906 the younger decree-holder whs
still a minor.

It is contended that the elder had attained the age of
majority and that, therefore, the execution of the decree must
be barred as regards her. It is, however, pointed out by the
Full Bench in Zamir Hasan v. Swndart), that by reason of the
first explanation of article 179 of the Limitation Act an appli-
cation, made by a representative of one of joint deeree-holders,
takes effect in favour of all ; therefore, though the elder decree-
holder Kesari had attained majority the applications made by
Ramji as next friend of Thaku took effect in favour of both.

It is also argued that under section 8 of the Limitation Act
of 1877, or, at all events under section 7 of the Limitation Act
of 1908, the elder decree-holder Kesari could, from the time of

her attainment of majority, make an application under section -

831 of the Code of Civil Procedure of 1582 and give a good
discharge to the judgment-debtor in respect of the judgment-
debt. ’

That contention, however, is inconsistent with the decisions
in Govindram v Tatia® and Zamir Hasan v. Sundar®, and the
applieability of those cases has not ceased owing to any change
in the words of section 7 of the Limitation Act of 1908.

I, therefore, think that the learned Judge in the lower Courb
came to the right conclusion, and I dismiss this appeal with costs.

Appeal dssmissed.
G, B, R.

(1) (1899; 22 Al\, 199, ) (1995}'20 Eow. 8 3.
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