
Eor these reasons we hold that in cases governed by the 
Mitaksharaj a sister comes in as heir to a deceased Hindu BiuawAK'
immediately after the graudniother, so that, where the com" WjiiwiJAi.
petition iSj as iu the present casê , between her and a hall!
brother’s son, the latter, being higher in the line among heirs 
specifically mentioned in the Mitakshara  ̂ is entitled to prefer­
ence over her as heir, though it would he otherwise in eases 
governed purely by the law oi the Yyavahara Mayukha.

The order, thereforej under appeal must be reversed and 
the application of the appellant for a certificate of heirship 
under Regulation VIII of 18!̂ 7 must be granted. As the 
point of Hindu law which is settled by this judgment was 
open to doubt, we pass no order as to the costs in this Court 
or tlie Court beloif*

Order fcversed.
li, R.
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APPELLATE CIVIL.

Before Mr. Justice Ohandavarhir cObd Mr. Jmtiac Knights

ABDULLAKHAN valad USMANKIIAN A D IIIK A B I (oeiginal

ArrELLANT, ®. K H AN M IA valad ABABKH  AN AD H IK AEI (oiiiaiNAL Jun'ua-ry 27
B efKNDAN'i ), Rk31'0NDENT/“‘  ----------- ~—

Civil Proaidtire Coda {Aot A 'iF o /1882), sec. 13, iJ —Pios judicata
'—Propertij -not included in tlicfomer suit—Sight as heir decided in t/ie 
former suii loith rcspeoi to othar properi^— The, deaidon docs not bar the 
second suit,

Iv. brought a suit A. (ind others to roooror somo property ais heir of
onc‘ S., praying for a I'aitltioii oE the properties speciliod in the iJumtand for 
allotment to liim of S,’t) aliaro tlicrein, A. denied K .’s hoirship atid nsserted 
liiitiself to bo heir of S. It ¥̂a3 decided that A. was the heir of S. and the suit 
v̂as dismissed,

A. then brought another suit against K. to establish his right as S.’s heir to 
property not inclndod in the pLiint in the fa’fst suit. Tl-ie lovor appellate Court 
negatived the clalux upon tho ground that as A. failed to make the omission 
by IC. to include the property in dispute in thti previoua suit for partiitiou n

* Second Appeal No. 509 of 190*7.
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ground of defence, A .’s rxglit to the property in tlie soconi suit barred 
mider Expknatioa I I  to socfcioa 13 o f  tlw Oodo o£ Civil Pvocedure (A,cfc X IV
of 1882).

Ou appeal to ilie E igli C ou rt:
Held, that A ’s riglit to maintain the suit was not l>arrcd by  re^ Judicata.

Explanation I I  to section 13 of tho Civil Procednre Coda (Act X I V  of 1883) 
must bo read in conjunction witli and as part and parcel o f tbe loadixig provi- 
sioiis oi: the section itself. According to those provisions, saveral conditions 
are necessary to consfcituto a matter res juiicata>  Two of these conditions are : 
(1) that tlie matter must havo baan in the former suit directly and snbstautlnlly 
in issue; and (2) that it must have been heard and finally decided in that suit.

The explanation does no more than lay down that if  a m.atter, which might 
and ought to have been, made a ground oE dofenco in the former suit, is not 
made such a ground, it shall be dealt with as falling within the first of th j 
above-mentioned conditions. That isj the omisBion shtdl have the .same oftcct 
given to it as it would have had if  it had been m ale a groimd of defonco, But 
to constitute res judicata, a socond condition is necosgary — it must have been 
finally decided and if the former suit went off on a preliminary ground not 
calling for adjudication on other grounds of defences wliethor raised or not, 
those grounds remain undecided.

The same effect must bo given to a matter which might and ought to have 
been but has not been made a ground o f  defence in the form er suit  ̂ as must bo 
given to it if it had been made a ground of defence in tho former snit.

S e co n d  appeal from tlie decision oi; GulabdaiS Laldaŝ  First 
Class Subordinate Judge, with Appellate Powers, at Thdiia, 
reversing the decree passed by S. G. Kliarkarj Subordinate Judge 
of Pen,

One Salekhan was tlie owner of an ailJdhari vatan allowance 
of Es. 79-3-10 payable anuuallY from tlie treasury at Pen. He 
died in 1899.

On the 1st July 1901, Khanmiya (defendant) brouglifc a suit 
(No. 265 of 3901) to recovor by partition cerfcaia property from 
defendants in that suit Abdullakhan (plaintiff) was defendant 
No. 7 in that suit.

In that suit it was contended by Abdullakhan that he and not 
Khanmiya was the heir to Salekhan. One of the issuer raised 
in that suit was ; Whether plaintiff (Khanmiya) is Salekhan’’s 
heir I and, if so, what is M'S share in tho property in dispute ” 
The fijiding upon this issue was that Abdullakhan was the heir 
to Salekhan. As a roaulfcj the suit was dismissed.
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On the 6th June 1904 Abdullakhaii brought the present suit 
against Khanraiyâ , alleging' himself to be Salelilxan’s heir and 
claiming to lecover from defendant the allowance for three years 
since 1901, which belonged to Sale kb an. The claim to this 
allowance was not the subject-matter in dispute in the former 
suit.

The Subordinate Judge decreed the plaintiff’s claim holding 
that the defendant was barred from disputing the plaintiff’s 
claim by the decision in Suit No. 265 of 1901,

This decision was on appeal reversed and the suit dismissed 
with costs. The lower appellate Court held that the plaintiff 
was precluded from maintaining’ the suit by Explanation II to 
sectioa 13 of the Code of Civil Procedure Code by the decree in. 
Suit No. 265 of 1901.

The plaintiff appealed to the High Court.

-B. V. Vidwans, for the appellant-The first suit against the 
appellant was in ejectment and not for partition: so he was not 
under any duty to raise the plea that all the property was not 
brought into hotchpot. Such a plea would have been inconsist­
ent with his claim that he was the sole heir and not the 
respondent.

Assuming that he might and ouglit to have raised the plea and 
failed to do so, it would not bar the present suit. The rule is 
that a defendant, who omits to raise any ground in defence of 
his possession and allow the plaintiff to win̂  cannot afterwards 
question the title of the plaintiff in a fresh suit upon any ground 
which he might have urged before; Sriuut BaJah MooUoo Vijaija 
V .  Katmna NatcJdat̂ K̂ Here it was the defendant and not the 
plaintiff that won the suit.

Agaiuj even if the defendant had raised the plea and tha.t on. 
that point the Court had decided against him, the matter would 
not have been res judicaia. For it was sufficient to dismiss the 
suit that the plaintiff was not the heir: Pml/ialcari/iai v. 
Vish'ioam 1jliar PandifP'̂ .

190S.

ABDTTLIA."
KEAN ■ 

V.

K h a k m ia ,.

(1) (1S8G) 11 Moo. I . A. 50 at p. 77. 
1 79—8

(2) (1881) P. J, p.
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/ ,  R. Gharpiife, for tlie respondentThe first suit clearly was 
for a partition of whatever property Saloklmn jiad; but the 
plaintiff who was defendant there did not set up the plea which 
be ou.o'ht to have raised. ^̂eG Maklwn v. ; Daw-odfirdasO
McmeJdal v, UHamrcm Munehlal̂ ^̂  ; 8hjanii% Gharan Banerji v. 
Mfimnai/i Deli^̂ ); Gopd Lai v. Benarasi PerBliacl Ghowdhry'  ̂ ; 
VinayaJc v. Battatrai/â K̂

Ch an d yark ae , J.—The lower app;o]lato Court has found 
upon the evidence that the appellant, Abdullakhan valad 
U-smankhaii, is the heir of the deceased Salekhan, and that as 
such he v/ould have been entitled to the property in dispute, 
were it not that his right is barred on the ground of res jwUcata,

Thafc ground is based upon .suit No. 206 of 1901̂  brought by 
the iii'st respondent, Khanoiiâ , claiuiing as tho heir of tlie deceased 
Salfkhan, ag'ain.st several, per3<)ns, of whom the appellant was 
defendant No. 7 and the wecond respondent was defendant No. 13* 
The first respondent prayed in that suit for partition of the 
properties specified in his plaint and for allotment to him of 
Salekhan’s share therein.

The property now in dispute was not included in that plaint.
The appellant in his defence denied tho first respondent's 

heirship and asserted himself to l)e Salekhan’s heir.
Tho Subordinate Judge having raised several issues', of which 

one was whether the first respondent or the nppellant was 
Salekhan’s heir, found upon the evidence in favour of tho latter 
and against the former on that one issue and dismissed tho suit, 
holding it unnecessary in consequence of that finding to decido 
the other issues.

The appellant has brought the suit, out of which this second
appeal arises, to establish his right to the property in dispute as
Salekhan's heir.

The lower Appellate Court has negatived tho elainr upon the 
ground that as the appellant failed to make tho omission by the 
first respondent to include the property in dispute in tho previous 
suit for partition a ground of defencê  his (appellant’s) right to

a) (1873) 10 B. H . 0 . B. 393. ' 0) (1902) 31 Cal, 79.
&  CE92) 17 Bom. 271. (i) (i904^ i;i Cal. 428.

(5) (1902) 2G Bcin. C61 at p. C67.
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the property is in the present fsiiit barred under Explauation II 
to' section 13 of tlie Code o£ Civil Procedure.

That explanation must loe read in conjnnetion witli and as parfc 
and parcel o£ tlie leading provisions of tlie section itself* 
According to those provisions  ̂sevei’al conditions are necessary to 
constitute a matter res jurlicata. Two of t h o s e ,  conditions are : (1) 
that the matter must have been in the former suit directly and 
substantially in issue j and (2) that it must have been heard and 
finally decided in that suit.

Explanation II does no more than lay down that if a matter̂  
v̂ diieh might and ought to liave been made a ground of defence 
in the former suit, is not made such a ground  ̂ it shall be dealt 
with as falling within the first of the above-mentioned conditions. 
That it?, the omission shall have the same effect given, to it as it 
would have had if it had been made a ground of defence.

It can hardly be disputed that if it had been made a ground 
of defence and the Court in the former suit had declined to 
decide the matter but disposed oi; the suit on some other ground 
sufficient for its final adjudication, the said matter cannot be 
m  jndioaia.

Why should the omission of tlie matter among the grounds 
of defence have a wider effect than that and become res judicata f  
Explanation II does not attribute to that omission any such effect.

For instance  ̂ suppose A, as heir of B, sues C for partition of 
"Whiteacre. 0 denies A’s heirtdnp and claims to be himself the 
heir̂  and further pleads that, if the Court shoiild hold A to be 
the heir, the suit for partition is bad because A has not included 
in his plaint another property—Blackacrc—in which B had a 
share. The Court raises two issues :~(1) whether A or C is B’s 
heir ; (2) whether the suit is bad by reason of omission to 
include Blackacre in his claim for partition. The Court finds A 
is not but C is B’s heir̂  aiid declines to decide the second issue 
becausê  in consequence ot' the finding on the first issue, it does not 
arise. In such a case there being no final decision on the second 
issuê  the matter covered by it is not res judicata.

Now, if G ha'l oniittod to make that matter a ground of dofence  ̂
under Explanation I it would have become a matter directly

ABUtTLIiA.-
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1908,



a n d  .snbstautially ill issue as if it had been made SLicli a groiind. 
Aa»aiiA- lint then to constitute res jmlkata  ̂a sccorid condition is necessiaiy

—it must have been finally tlccidod. And ii‘ the former fuit 
liHAHjiu. wont ofi' on a preliminary ground  ̂not calling for adjudication od

other grounds of defencê , whether raised or not̂  those grounds 
remain undecided.

Aad that is exactly what happened in suit No, 265 of 1901 
between the present {jarties. The first responclcnfc was found not 
to be Salekhan\s heii' and therefore no suifc for partition could lie 
at his instance. The Court declined to decido other issues ; and 
even if it had decided thenij the findings could not be resjmliaata, 
having regard t o v .  Salchm'om Fandurang^ '̂^GJida 
IchJiarcm v. San7calcliand ; Sldd Ckanm Ltd v. liagJiu

and Tiaiigo v. MuHvyepiny'̂ ,̂
The same effect umst be given to a matter which mi(fht and 

ought to have been but has not boon made a ground of defence 
in the former suit as must be given to it if it had been made 
a ground of dcfenee in the former suit. All that was decided in 
suit No. 265 was that the fir3t respondent was not Salcdchan̂ '̂  
heir. From that preliminary finding it followed that the first 
respondent had no right to claim partition at all. The question 
wdiether the snit for partition was good in other respects did not 
arise, and as to them̂  therefore, the actual decision of the suit on 
the preliminary point could not constitute them res pidicata, for 
the purposes of the present suit.

For theso reasons we reverse the decree and restore that of the 
Subordinate Judge with costs in this and in the lower appellate 
Court upon the respondents.

Mr. Gharpure for respondent No. 2 urges that as his client 
claim-s..,as mortgagee under respondent Wo. 1 our decree s])0uld 
be without prejudice to his rights in that respect. As no qucS“ 
t io n  arises here as between the two respondents we declinc to 
to accede to the prayer.

'Decrce revermh 
II. R.

(1) (ISSSy V Boin. m  (-1) (1895) 17 All. 174.
,, ^t89S) i-fl'Bora. 697. ' (•<) (1898) 23 Bom 39G afc i>. 302.
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