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That being our conelusion on the seeond point argued before
us, it is unnecessary to decide the firsh poing.
The decree must, therefore, be confivmed with costs.
Decree confirmed.
, R. R,

APPELLATE CLIVIL,

Defore By, Justive Chanday wrlur and Mr. Justice Knight.

SHRINIWAS KRISIHNA SURIRBALICAR (orrgivin pRCREE-IIOLDER),
Arveriany, oo NARIIAR KITANDO XHANVILEAR (orrgiNar supg-
MENT-DERTOR), TREgrONDENT,¥

Limilution det (XV of 1807), section 10— delnowledyment—Tissontials of
o valid eleauwlndpmit—deknowledyment contuined in e writton stute-
weent—I¢ need wol be addressed to any one,

On the 13th July 1000, o doeros was passed agiiust the defendant directing
hit to pay u certuin amount in fixed instalimonts + the whole amount hoeeane
payable on defanlt of paying threee isstalments,  Who plaintif prosented an
application on the Ltk July 1903 for excoution of the deerce for the wholo
amound alleging thel tha defanlt confemplatel had occurred.  To this, the
defendant smibied o writhen siatement signed by hiwsddf, behwing date the
28th Soptember 1903, whersin lie sontonded thab tho deerco Lor the whoelo
amount eondd vob by exceuted, tnasimush ws with reforonee 1o the second instul-
went he had depnsited its amount with o thivd  person and had given a notice
to the plaintifl asking him 1o take the amount feom the third person.  As to
the third iustalment, his subnilsvion was that e had no means to pay its
amount then and time should thereforo ho granted to hime  The Court held
that three defanlts ind not ocerrrid awnd dismissed the darkhast.

On tho 244h September 1906, tho plaintitf gave another darklast to roeover
the amount of tha aforesaid two insblinoots, which remained wnppid.  The
Subordinate Judge dismissed the dwkbab oy thne-harred,

rerd, that the statenent by the dofendant as ¢ the sesond inslabinent wag
an acknowlodgmunt of Tiability within the meaning of section 19 of the Timite-
tion Ach (XV ok 1877).

e, furbher, that the statoment by the defendant us o the thind instalient

" that he was unable to pay and that be would pay if tiue were given to him, was

n distinet acknowledginent of his linhility.
Hald, therefore, thab the seeond darkhast wag within time.
# Piest Appoal No, £2 of 10uY,
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There is nothing in the Jangunage of section 19 of the Limitation Act (XV of
1877) to justify the narrow interpretation that the acknowledgment under the
section must be addressed to the ereditor or some one on his behalf.

ArprAr from the decision of Vaman M. Bodas, First Class
Subordinate Judge of S4tdra.

Proceedings in execution,

The appellant obtained a decree on the 11th July 1901 against
the respondent. It ran as follows =
“The defendant do pay to the plaintiff the sum of Rs. 8,000 in respect of the
amount of the elaim, without interest, by yearly instalments of Rs. 300 each.
The first instalment should be paid at the end of Falgun Shake 1822 and the
furthor instalments should be paid in the month of Falgun in the sabsequent
years : on an instalment in default interest to be paid at 8 annas per mouth, If
. there be three instalments in default, all the sum remaining due together with
interest ont the instalments in default should be recovered by proceeding to sell
the mortgaged property and in case of defieiency, from the other property of the
defendant.”

Oun the 14th July 1903, the plaintiff presented an application
in eseeution of his decree for an order absolute and for sale of
the mortgaged property, inasmuch as there had been default in
paying three instalments.

In answer to this, the defendant put in his written objections
signed by himself on the 25th September 1903. He said therein
that there had been default in paying two instalments only.
As for the second instalment, he had deposited Rs, 300 with a
third person and had given a notice to the plaintiff asking him to
take away the amount, and he was consequently not liable for
the amount. The defendant admitted his liability to pay the
third instalment, but urged that he had no means to pay and
time should therefore be granted to him to enable him to pay
the amount, ‘

The Subordinate Judge held that there were no three defaults
in payment and dismissed the darkhast on the 1st February 1904,

On the 24th September 1906 the plaintiff gave another
darkhast to recover the two instalments and the plaintiff velied
upon the signed written, statement pub in by the defendant in

the former darkhast, as an acknowledgment of his liability to .

pay them.
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The Subordinate Judge dismissed the darvkhast holding that
it was barred by limitation.

The plaintill appoaled to the High Court.

(4 K. Dandekar, for the appellant :~The written stateinent,
dated the 2¥th September 1903, which was signed by the
defendant, is an acknowledgment within the meaning of
scetion 19 of the Limibabion Act, 1877. It gave a fresh starting
point of liwmitation. The present darkhast being within three
years of the date of the written statoment is clearly within
time. '

The defendant’s statement that the amount of Rs. 300 had
been lodged with a third person to be paid te the plaintiff
amounts to acknowledginent, as provided from Lxplanation I to
soction 19 of the Limitation Aet (XV of 1877). See Maniram
v, Seth Rupehand®.

B, N. Bhajekar, for the respondent :—The statcment as to the
seeond instalment does not amount to an acknowledgment with.
in the meaning of section 19 of the Limitation Act (XV of
1877).  To amount to wn acknowledgment, the statement must
contain a promise express or implied. It must further be ad-
dressed to plaintiff.  See also Myplapore v, Yeo Kay®,

CHANDAVARKAR, J.:~We think that in this case the appeal
must be allowed. The quastion is whether the tirst and second
instalments are saved by the words relied upon as aclknowledg-
rent under scetion 19 of the Limitation Aet of 1877. There can
be no doubt ag to the first instalment, The acknowledgment
relied upon is contained in tho application put in by the
judgment-debtor by way of a written statement in the Darkhast
No. 717 of 1908, presented on the 87th of July 1903, In that
application, which was filed on tho 28uh of September 1903, the
judgment-debtor said that he was unable to pay that instalment
but that he would pay if time were given to him, That was a
distinet acknowledgment of his liability, and as the present
darkhast was presented on the 24th of Septewher 1006, the said
instalment is within time, The question is then as regards the

(1 (1906) T, R, B3 1, A, 165. (%) (1887) T R, 14 1, A, 168,



VoL, XXXII.] BOMBAY SERIES.

second instalment. What is relied upon as an acknowledgment as
to that is contained in the second paragraph of the same application
and runs in these words : (translated from the Marathi) «“ I have
asked plaintiff by a written notice to take away the sum of
Rs. 300 relating to the seecond instalment, from a third party
with whom I have deposited that sum, Therefore I am not
responsible to pay the said amount.’’ This in effect means :—
“Iam liable to pay the second instalment ; but I have deposited the
amount of that instalment with a third person and let bhe plaintiff
take it from him. But so far as I am concerned I refuse to
pay.” In other words, there is an acknowledgment of the
liability, coupled, however with a refusal to pay on the ground
. that the amount is deposited with a third party. We thiok that
is the natural construction of the words. We must, sherefore,.
hold that the second instalment is not barred. But it is contended
in support of the deeree of the lower Court by the learned
pleader for the respondent that an acknowledginent within the
meaning of section 19 must be addressed to the creditor or some
one on his behalf, But there is nothing in the language of that
section which would justify that narrow interpretation. On the
other hand, Explanation I to section 19 expressly provides that
an acknowledgment would be sufficient, even if made to some
person other than the creditor, Besides here there was an
acknowledgment made to the knowledge of the creditor hefore
the Court.

Lastly, it is contended that as in Darkhast No. 717 of 1903
the decree-holder had prayed for execution of the decree in
respect of these two instalments but the Court rejected his
prayer, his present application for the same relief must be held
barred on the principle of res judicata. What happened in that
darkhast was this. There the Subordinate Judge held that the
right to execute the whole decree in default of payment of

three instalments having not acerned to the decree-holder, he was

not entitled to execute the whole deeree. 'Then the question was
whether the deeree-holder was entitled to execute the decree in
respect of the two instalments now in dispute. In the darkhast
he had asked for that velief as an alternative, bubt it appears

that when the Court asked him whether he would aceept that
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velief he declined to accept it That is what the Subordinate
Judge says in express tefiis in his judgment. That means, so
fay as tho relief claimed in respect of the two instalments was
concerned, the deeree-holder was unwilling to proceed with the
darkhast and thercfore it was dismissed withoub any adjudication
on the merits., Under these circumstances, wo think, hzwing
regard to the obscrvations in Hari Ganesh v, Yamunabai®, and
having regard to the ruling of the Privy Council in Delki and
London Bank v. Orehard™, that the present darkhast is not
barred on the ground of res judicata. Weo must reverse the
decree of the Court Delow and gend back the darkhast to that
Court for disposal aceording to law on the merits.  Costs of this
appeal on the respondent,  Costs in the lower Courts to abide
the result.
LDeeres reve sed,

APPELLATI CIVIL,

DBefore M, Justice Chanduvarkar and Mr. Justice Knight.

BIAGWAN VITIIOBA. (oriciNan Arerigant), Avewnnant, o WARUBAL
xox BABURAO MUDKE (ortarvan APrurnant), ResroNouye#*

Hindu low~~Suceession—~-Oompetition Vetween full sister and half-brother's
son—Mitakshara—~Sister’s place in the line of heirs —Vyavahare Muyu-
kha, views of, on the point—Vedue of the cominentuwries of Bulambhutie and
Nanda Pandita—Conjlict between Mitulshura aind yavalara Muayuhho—
Rule w8 1o harmonising the difference.

In casos governed by the Mitulkshara, o wisbor comey inns hoir to o deconsed
Hindu immediately after the grovdmother, so that, wheve the eompetition i
botween her and a half-brother's son, tho latber, Dbuing highoer in the line
among lioire spocifically mentionod in the Mitakshara, s entitled to preforonce
over her a8 heir, though. it would bo ofherwiss in cusos govumud pursly by the
Inw of the Vyavehara Mayukhn.

The interpretation put by Westropp, €. J,, upon Bulambhatte’s texts in
Sukharam Sedashiv Adhikari v, Sitabui® eonunented upon and dissented
from gxcopt in cosos whare the Vyavahiva Maynlcha slone iy applicable.
, * Ttent Appeal No, 78 of 1807,
(U (1897) 2% Bom, 85, - 2) (1877 L B+ 1, AL 237,
: : {9) (1879 3 Bom, 388,



