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HEato¥, J.:—I have no doubt in my own mind that the
particular premises with which we are now dealing comprise
the existing building and the plot on which that building
stands. The lessee (in this case the applicant) is the person
who veceives the vent of those premises. The lessor takes the
ground-rent which is something quite different from the rent
of the premises. As the lessee takes the vent of the premises,
he is the owner within the meaning of that word as used in
section 805, as will appear from the definition of the word
“ gwner *’ given in clause {sz) of section 3 of the Bombay City
Municipal Act ITI of 1888. As the lessee is the owner in this
sense, I think that the notice mentioned in section 805 was
correctly addressed to him, and that the Magistrate’s order is
right. '

Rule discharged.

R, R.

CRIMINAL APPELLATE,

Byfore Mr. Jusiice Chandavarkor and Mr. Justice Heaton.

EMPEROR » AKBAR BADQOO.?

Oriminal Procedure Code (det V of 1898), sections 162, 288—Indiun
Evidence Aot (I of 1872), sections 21, 157—Buidence—ddinissibility of
evidence—Statemenis mode by witness to Police end Panch-Statements
made by the witness as accused before Committing Magistrate— Witness
deposing fo diffevent” story before Sessions! Court—Corroboration of the
deposition before the Committing Magistrate by statements made before the
Police and the Panch~-Investigating Police Oficer— Deposition of, as ta
statements maede by witnesses to him— Enamination-in-chigf— Practice and
procedure.

During the trial of an acensed psrsom, ihe Sessions Judge admitted into
evidence and wsed against the aceused the following statements : (1) statoments
made by & witness to the Police implicuting the nocused, 42) the same witnesy
statement to the Panch, (¥) and his statement s an acoused person made
befare o Magistrate, and (4) statements made by the co-accused to the Police.
The witness, when he was examined before the Committing Magistrate, gave a
consistent story ; bub he deposed toyquite a different version when he wag
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pramined in the Sessions Couwrt. The learned Judge disbelieved the changed
story, and he used the witness’ statements to the Police and his statemezts ags
an accuged person and his statements to the Panch, by way of corroboration
of what the witness had stated to the Crmmitbing Maglstrate. The accused was
convicted and sentenced, On appeal :—

Held, (1) that it was an etror to admit statements Nos. 1 and 2 for the
purpose of corroborating statements No. &, for only the statements of wituesses
made to the {rying Court can he corroborited in the mauner contemplated by
section 157 of the Indian Fvidence Act, 1572. TPrevious statements might he
used to corvoborate or contradict statemnents made at the trial; not to corrobo-
rate statements made prior to the trial.

(2) That slatements No. 2 weve altogether inadwissible as evidence of the
acoused’s gnilt, for they eonld at most ba regarded as admissions by the co-
accused which could possibly be used against himself, bub eould not be proved
and used against the aceused.

The Iuvestigating Polics Oilicer ought not to be allowed to depose in exami-
nation-in-chief to what the witnesses stated to him. If opens up an undesiy-
ably wide field for eross-examination and leads to the attention of the Cowrt
being diverted and distracted from the true issues. DMoreover ib is contrary to
the plain intention of section 162 of the Cude of Criminal Procedure, which is
that such statements shouid be used, if ab all, on behalf of and not against the
person under trial, N ‘

ArpEAL from conviction and sentence recorded by R. E, A.
Elliott, Additional Sessions Judge of Ahmedabad.

The accused Akbar Badoo and Anwar Abashi were charged
with the offences of house-breaking and theft. They were tried
by the Additional Sessions Judge of Ahmedabad with the aid
of Assessors,

" The charge was that the accused broke open the house of the
complainant during his absence, and committed theft of sowme
gold and silver ornaments belonging to the complainant,

In the course of the Police investigation that followed, one
Chhagan Asharam adwitbed that he hai sold some gold for the
accused Akbar. And after some time, Chiingan adwitted, in the
presence of the Panch, that the accused A kbar had g.ven to him
some orpaments to sell,

Akbar Anwar and Chhzman were then arrested, when Anwar

. a.dnutted before the Police that Akbar had given him some

otnawents to sell, which he Lad ‘.suld. to ong Ismail, Ismnail was

~ arvested next.
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All these persons were the next day sent to a Magistrate who
1ec01du1 their confessions. -

The charges agairst Akbar and Anwar were retained : and in
the inguiry before the Committing Magistrate, Chhagan was
examined as a witness,

The accused were committed to the Sessions Court to take their

trial. In convieting them, the Sessions Judge gave the following
12as0ns ;-

All four ivory bangles were ovnamented with gold and the gold has been
stripped off them, Accused 1 sold ihe gold through Chbagan whose evidenca
in this Court that he sold the gold amd Chudi on behalf of two brahmins
Umiashankar and Nanalal has been contradicted Dby the Sub-Inspector, the
Panch witvesses, Muljibhai Zaverbhai (Bxhibit 28) and Muljibhai Naranbhai
(Exhibit 24) and by the question put by accused 1 to the ‘Snbalnspﬂctov in
cross-examination,

These fnets leave mno reom in the minds of the Conrt or Assessors that
Chhagan Asharam bas led in this Court and that as stated in his confession
and in the lower Couri ho got these articles from accused 1. Tsmail (Eshibit 12)
edmits he got 8§ Vintls 2 gen 2 machlis and 4 silver studs; Lalla produced one
ivory bracelet (Exhibit G) and its pair (Bshibit M) was found in the hoase of
Jina Jibhai who has ahseonded. :

Now we have it admitled Ly aceused 2 that he lent his plough-shave which
makes a very formidable jemmy to accused 1 and that soon after acensed 1
gave him the things to sell which ho s0ld to Ismail. There is no doubt that
his statement is exculpatory, but taken with the evidence of Chhagan Asharam
to the Police on the 19th, 1o the Honorary Third Class Magistrate on the 20th
Decoraber 1009 and to the First Cliss Magistrate, Kaira, on the 13th January
1910 there can Lo mo doubb mcured 1 is guilty and aceused 2 practicaily
admits i,

The accused appealed to the High Court.

There was no appearance on behalf of the accused.

The Government Pleader. ﬁppeared, for the Crown.
" Heatow, J. :—In this case two accused persons, Akbar Badoo
and Anwar Abashi, wepe tried for house-breaking and theft by

the Sessions Judge at Nadiad and both were convicted, Alkbar
has appealed and with his appeal we have to deal.

The Sessions Judge has adnfitted and considered, against the
appellant, a good deal which is not evidence a4 all,
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Statements made by the witness Chhagan to the Police
implicating the appellant have been admitted and used.

The same witness Chhagan’s statement to the Panch and his
statement as an accused person made before a Magistrate were
admitted and used.

They were inadmissible for reasons I will explain later.

Then statements made by the co-accused Anwar to the Police
were admitted and used. They were altogether inadmissible as
evidenee of the appellant’s guilt, for they eould at most he
regarded as admissions by the co-aceused which could possibly be
nsed against himself but could not he proved and used against
the appellant. (See section 21 of the Evidence Act))

Then there is the statement of a witness Ismail that the
accused Anwar told him that he got certain things from the
appellant. That statement was inadmissible against the
appellant.

What remains of this part of the case after stripping it of
irrclevant matter is this: Chhagan’s statement to the Committing
Magistrate is admissible in evidence (Criminal Procedure Code,
section 288), In it Chhagan stated that certain articles were
given him by appellant Akbar Badoo. Chhagan in the Sessiong
Court gave quite a different account of how he came by them
and the Judge dishelieved that aecount and believed what was
stated to the Committing Magistrate, But he used Chhagan’s
statement to the Police and his statement as an accused person
and his statement to the Panch, by way of corroboration of
what Chhagan had stated to the Committing Magistrate. In
this he was enbirely wrong. Only the statements of witnesses
made to the trying Court ean be corroborated in the manner
contemplated by section 157 of the Indian Evidence Act.
Previous statements may be used to corroborate or contradict
statements made.at the trial; not to corroboratc statements
made prior to the trial. The Judge did right to sce the
statement of Chhagan recorded by the Police if it was reduced
to writing (see section 162, Criminal Procedure Code). I also
think he would have heen right to look at the statement made
‘by Chhagan as an accused person, hecause the appellant was
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undefended and consequently theve was no pleader on his behalf
to whom these statements could be shown. But the objech of
rveferring to such statements should have been to see whether
they eontained anything which conld be used for the purpose of
cross-examining, on hehalf of the accused, the witnesses examined
for the prosecution. These statements, in this case, conld not be
used to corrcborate what Chhagan said in the Sessions Court, for

they were useless for that purpose.  Therefore, they should not

have been admitted,

The net vesult, had the Law of Lvidence been properly
regarded, would have been this: There was Chhagan’s statement
to the Committing Magistrate which implicated the appellant.

The Sessions Judge who heard the statement made by Chhagan '

in his own Court exculpating the appellant did not helieve it
and he found nothing favourable to the accused in the materials
whieh could be used on his behalf, for the purpose of
crosg-examination,

In effect this iz perhaps what the Sessions Judge really
intended ; but he actually adopted the illegal course of bringing
irrelevant statements on to the record and using themn against a
prisoner under rial, '

The Investigating Police Officer’s deposition contains a great
deal which no investigating police officer ought, in wmy opinion,
to be allowed to depose to in examination-in-chief. I refer to
the Police Officer’s account of what varicus persons besides
Chhagan said to him. It may be that what the witnesses said
is admissible by way of corroboration within the terms of
scetion - 167 of the Indian HEvidence Act, but to allow the
Investigating Police Officer to be questioned about them in
‘examination-in-chief, opens up an undesivably wide field for
cross-examination and leads to the attention of the Cowrt Leing
diverted and distractedl from the true issues, Moreover if is
contravy to the plain intention of section 162 of the Code of
Criminal Procedure, which is that such statements should be
used, if ab all, on behalf of a%d nobt against the person under
trial,  The eyidence against him, in so far as it consists of {he

statements of witnesses, is intended to be primarily the
B 950wl -
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statements made to the trying Court, and secondarily, in a case
tried by a Courb of Session, the statements made to the
Committing Magistrate,

Lastly, the Judge has used against the appellant the statement
made by the co-accused in the Sessions Court. That statement
is not a confession. Of course the Judge was bound to hear and
record what the co-accused said bub it ought to have had very
little, if any, effect in defermining, in the mind of the Judge,
whether the appellant was or was not guilty. So little is it
worth, in this case, that it was really superfluous to mention it
amongst the eircumstances which go to establish the appellant’s
guilt,

There has not been a proper trial of the appellant, e has
been convicted largely on the strength of statements many of
which ought never to have been heard or used, and, in my
opinion, we are bound to reverse the conviction and aequit the
appellant,

Conviction reversed,
R R,

ORIGINAL CIVIL,

Before e, Justice Deaman,

JAINABAT axp ANoTHER, Pratstiers, o 1 D, SETHNA AND oTrERE,
DrrENpaNTs.®

Makomedan luw—1ulif~—Gijt—Fssentinl elements for validity~—Power of
‘ revocatioin—General prineiples — Vested vemaindors.

In 1902 & Shia Mahomedan by deed conveyed cerfain immaveable property
to himself and obher trustess for himself for life and after his death for the
payment of snnuities to his widow and daughter and tho bulanes to certain
charibies, Furthsr clouses providel that on the death of his widow her
annoity was fo goto certain other charities and that on the death of his
daughter & Inmp sum was to be given to herson. A further proviso reserved
“power to the settlor at any time to reveke all or any of the above trusts,

¥ Qriginal Scit No 592 of 1909,



