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ORIGINAL CIVIL.

Defare M. Justice Davar.

1907, BANOO BEGUM, Praiwrier, v, MIR AUN ALY, DrrENDANTH
August 3,

e High Cowrb Rules and Forms, 1901, Rule 57t —Costs—Taning Master's
decision on & question of costs—Review by the Chambers Judge—Third
Counsel’s costs in o defended long canse—Practice as to refuining of Counsel
and their costs—Costs of @ third Counsel engaged to ash for transfer of case
© from one Judge lo anvther—DPrastice.

As n general yule the Judge in Chambers will not, on o roview of taxation,
interferc with items of taxation which are entively within the T'axing Master’s
discretion or go into details of such discrctionary items ; hut there is nothing
o prevent him from doing so i it appears to him thab the iuterosts of justice
requiro his interfercree and it wonld Do his duty in all such cases to review
and ravise taxation and judge and decide for himself what would boa just
order to male undor the cireumstoncoes. .

‘Where two counsel ave alveady briefed in o case, and o third is instructad
to make an applieation to transfer the cuse from one Judge to auollier, nnd
the order making the transfor makes no provision as o cosbs, the eosts should
on tazation be rofused hotween party and party, though they may be allowed
hetween attorney and client.

A party to o defended long cause is ontitled to appear by two couusel, Tf
hoth Counsol attend throughout the hearing and the other party is ordered
o paycosts of the suit theiv brief foes and full refreshevs would ha allowed
on taxation against the losing party. If the suit is conductl Ly ono counsel
only throughout, the full refreshers of the condueting counsel and a nominal
vefyosher of 2 (4 Ms. of the other counsel wonld he propevly allowablo against

#Q, C. J, Buit No, 077 of 1906.

4 RuLe 877~ Any pavty who may o dissatisfied with the certifiente or allosatur
of the Taxing Officer as to any itum or parb of an item which may have heen objected
to as aforesaid may, beforo the allocatur is sigued, apply to a Judge at Chambers
for an order to review the taxation as to the same item or part of an item, and the
. Judge, may thereupon make sueh order as to him may seem just, but the certificate
of wllocatur of the Taxing Officer shall bu final and conelugive as to all matters
‘which shall not have heen objected to in manner aforesaid: Provided that the

+ Taxing Master ghall nobbe bound to delay the signing of the alloeatur more than
. bwouty days from the date of the certificate.”
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the opponent if ordered to pay costs, If the absent counsel attends for
portions of the time the case is at hearing, his refresher, proportionate to the
time he attends would also be properly allowable, in addition to the full
refresher allowed to the connsel who attends and conducts the case.

- Where a party to a defended long cavse engages two counsel he has a right
to the services of ab least one of them. He is wnder no obligation whatever
to engage athird counsel, If both counse! find that they would owing fo
other engagements be unahle to go in and conduci the case when ibis called
on it is obviously the duty of one of them fo return the brief.

I three counsel are engaged bgfore the hearing it will be for the Taxing
Master to consider the faes and refreshers of which two he will allew hetween
party and party and which counsel’s fees should go between attornoy and cliont.
A Solicitor engaging three counsel is entibled to have his third counsel’s costs
taxed betwoen attorney and client if he proves express authority from his elient
or if he proves that some peculiar contingency arese which made it necessary
for him to engage a third counsel in order to safe-guard his clients’ interests.
If & third counsel is added after the hearing of the suit has commenced
such addition must be at the cost of the party doing so.

Proceedings in Chambexs,
Application for review of taxation.

On the 10th January 1907, Russell, J., passed a decree in the
following terms :—

%71 pass o decree for the plaintiff in the terms of paragraphs (@) to (#) of
the plaint and direct the defendant 1 1o pay the costs of the suit throughout,
including all costs reserved, except the costs of the appearance for defendant

8 hyseparate connsel.  Costs of appearance for defendant 3 by separate eounsely
the defendant 3 must bear down to the time when lLer counsel Mr. Mirza
ceased to appear for her and appeared for the plaintiff in Heu of the plaintif’s
junior Counsel after which the defendant will have to bear the costs of such
Counsel.” ‘

Pursuant to these directions the plaintiff’s attorneys prepared
their bill of costs and lodged it with the Taxing Master for

taxation, The bill was finally taxed on the 15th April 1907.

On the 18th April, the first defendant’s attorneys applied
for a review of taxation under Rule 575 of the High Court

Rules and the matter came on before the Taxing Master on the
25th of April.
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At the review, the items objected to by defendant No. 1 were
as follows 1~

Tloms objected v, Amount vhargeds Amount nllowed.
Imstroctions for counsel {a have the suit Rs. Rs.
transferred o the board of Russell, J, ] 3
Short iustructions for counsel thereon 1 1
Attending Mr. Mivas and paid his fee 0 15
Attending when the application was made and )
the same was granted ™ ot 10 5

The objection of defendant No. 1 as to these items was (—

ALl the cntries ought to go hetween attorney and cliens, there being no
provision for costs.”

The reply which the plainti®Ps attorney retwined to this was
as follows 1~

* This is not an interlocitory application.  The application s propor, Suit
is called on bofore a Judgo who has advised Ist defendant and uchually drawn
his plaint in the cross suit,  Coungel is instructed to Lring these fucls to his
uotice whieh is accordingly done and the Judgn refuses to hear the case.

“There is no spugestion that the charges themuelvos are improper, The
poink now urged is not new, It was urged hefore the Taxing Master on
taxation and discussed at great length,”

The Taxing Master overruled the defendant No. 1’ objection
and adhered to his former taxation, on the following grounds :—

“I have gone through these points ab great lenglh during the conrse of
bearing the ohjecticns, T bave already held and T adheve to my decision that
these costs of montioning matler to Conrk were neeossary aud proper and

2 ¥ prop
ghould be allowed hetween paxty and party.  Tasation slamds”

The other itew that was objected to ran ws under 3 -

Ttem oljeetod Lo, Amount vhareed, | Amoant allowed,

et o + e o o v 2o mar et | o e et s

CPaid to My. Mirea and all tho vefresherns paid! s, AT

to bim (December 11th, 1ith, 14th, 1oth,!
18th, 20th) 108 108
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The attorneys of defendant No. 1 objected lo this item,
remarking—

“ All the refroshers paid to Mr. Mirs ought to go between attorney and
client, he being the third counsel.”

The plaintiff’s attorneys in reply said :—

“Mr. Mirza was not the third counsel. He was the second couusel,

engaged in the case, Mr, Inveravity being nnable to attend, The learned Judge
in his judgment has expressly allowed Mr, Mirsa's fees.”

Here also the Taxing Master kept to his former taxation, on
arounds which he stated as follows i—

“On general principles I hold that a party to a defended long cause is
entitled to appear by two counsel thronghout the hearing if he chooses to do
s0. He is at liberty to add a new counsel during the course of {he hearing
if the most seuior counsel is unable to attend. In such a case the proper
oourse to fallow would be to allow fees hetween party and party of the two
counsel who actually attended at the hearing of the case and tax off the absent
counsel’s rafreshers between atforney and client.”

The defendant No. 1 thereupon obtained the Taxing Master’s
certificate : and applied to the Judge in Chambers for review of
taxation,

Strangman, for the plaintiff,
Nariman (of Massrs, Ardeshir, Hormasii, Dinshaw § Co.), for
the defendant No. 1.

DAVAR, J.—Under Rule 577 the first defendant’s attorneys
applied to me foran order to review the taxation of the plaint-
iffs Bill of Costs, Mr., Strangman appeared for the plaintiff
to support the Bill as taxed. It was originally intended to urge
objections against four items namely : (1) Instruction charges;
(2) Costs incurred in applying to me in Court to have this suib
placed on another Board ; (3) Refreshers allowed to Mr, Mirza,

counsel for the plaintiff; and (4) Bhatta allowance of a witness .

named Shaik Hyat Saheb,

The first objection was not pressed before me: in fact as soon
as the matter was brought on, Mr. Nariman abandoned his
objection to the Instruction charges. The last item was one
which appearcd to me to be clearly within the Taxing Master’s

diseretion and on my infimating my disinclination to go into -
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_E‘f that item Mr. Nariman did not press this matter fufther. The
‘Bavoo  first and the fourth items objeeted to by the first defendant there-
Broum

y fore go out of -consideration. In view of Mr. Strangman’s
Mis AUNALL - contention that the Chamber Judge ought not or will not inter-
fere with the Taxing Master’s diseretion I think I ought to say
here that I must not be taken to lay down a Rule that the .
Chamber Judge ought not or will not go into questions which
ave within the discretion of the Taxing Master or enter into
questions of quantum én afl.cases, Rule 577 permits “ any party
who may be dissatisfied with the certificate or allocatur of the
Taxing Officer as to any item or part of an item . . . . to
apply to a Judge at Chambers for an order to review the
taxation as to the same item or part of an item’ and on such
application “ the Judge may mako such order as o hin may seem
Jjust.”’

In the case of Swith v. Buller" where counsel in arguing
onc of the ibems contendel that it was a mere question of detail
in which the Court will not interfere and urged that there must
be some question of principle involved to induee the Court to
review a taxation, Vice-Chancellor Malins in answer says
“ Although the Court is reluctant to go into questions of detail,
it wel? do so in a proper case, and even in a question of qwantum
will do so, where there has been a charge of a very exhorbitant
character.”

If my information iy not incorrect rocently in the case of
Daksbai v. Svonderfi  the learned acting Chicf Justice allowed
to one of the attormeys Rs, 600 more for remuneration for
wotrle done by him than was allowed by the Taxing Master.
Of course the Judge in Chambers will nobt go into details of
taxation bub will as a general rule confine his attention to
such items. objecbed to as involve some uestions of prineciple.
The rule deduced from o large number of authoritios is lail
down in Morgan aml Wurtzburg on the Law of Costs, at page -
480, 2nd Hdition, where it is said : ¢ Unless there has heen some
very gross overcharge . . . the Court, on an application to revicw,

- will only determine uestions which involve some principle, and

) (1675) L R 19 Bq, 473, @) (1907) 31 Bow. 430 9 Bom, Ly T 819,
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not those relating to quawfun only, which will be left to the
discretion of the Taxing Master.”” As a general rule therefore
the Judge in Chambers will not interfere with items of taxation
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into details of such discretionary items but there is nothmo* to
prevent him from doing so if it appears to him that the interests
of justice require his interference and it would be his duty in
all such cases to review and revise taxation and judge and
decide for himself what would be a just order to make under
the circumstances.

The second and third objections urged before me are not
questions that are entirely within the discretion of the Taxing
Master, They involve questions of principle and as such I
felt it to be my duby to hear arguments and express my opinion
on them. The first objection is to a group of small items of
costs involved in instructing counsel to apply to me in Court
to have the case removed from my Board and have it placed
on another Board., The reason for the application was that I
~ had been counsel in the case for one of the partics. This
application was made to me and I intimated that I would nob
hear the case. Now under what circumstances are the costs of
this application sought to be made payable by the first defend-
ant ? In the first place no notice of this application was given
to the first defendant. - The first defendant did not appear on
the application., Mr. Mirza, who mentioned the matter to me,
never asked me to malke the costs of that application costs in
the cause. If such an application had been made I should
have unhesitatingly refused it. In numbers of cases since I
took my seat on the Bench counsel engagad in those cases have
sometimes when the case is called on and sometimes before
that asked me if T would take a particular case or would
wish it to be placed on another Board by reason of my having
been counsel in the case. No one has yet asked me to make
costs of such an application costs in the cause for.the simple
reason that no separate costs are at all necessary. In this
particular case, however, the circumstances under which the
costs were incurred seem to be peculiar. Briefs for hearing

were delivered to Messts, Inverarity and Strangman for the. -
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plaintiff, On the day that Mr. Mirza applied to mo these gentle-
men were actually holding the plaintiff’s briefs, Any one of
them could have come into my Court or come into my room and
asked me if I would take the case or not. When I asked M.
Strangman, who tried to justify these itews of cosbs as properly
allowed betweoen parby and party, why the counsel in the case
did not mention the matter tome, he told me that both his
learned leader and himself were unable to come into my Courb
and therefore another counsel had to be briefed to make the ap-
plication as it is called. It scems to ine thob it was clearly the
duty of one of the counsel in the case to have mentioned the
matber to me. Where was the neeessity of instrueting a third
counsel 7 Survely one of the counsel would have been before
me when the case would be called on and he could have
wentioned the matter then—-and the case would have appeared
on another Board the next day. If the plaintitP’s two counsel
were so busy as nob to be able to spare two minutes of their
time to come in and mention this mabber to me, it the plaintift
or her advisers were anxious to Jdo so before the hearing was -
reached, and the plaintiff is put to extra expenses, surely that is
no reason why the first defendant should pay the costs so
incurred, That the action of the plaintiff’s solicitor who attend-
ed to this casc was nobin the least degree lmproper in doing
what he did I am anxious to acknowledge. 1 helieve he had
witnesses from the moffusil and he was anxious to avoid delay
as far as possible and he preferred to incur small costs rather
than wait till the ease was called on ov till his counsel wore
frec to come in. He ought to have pressed vae of hiy two
counsel to come in and mention the watter to me and I am sure
none of them would have endorsed their Driefs or charged a
fee for doing this., If he did not succeed in gebting his counsel
to come in, it is his or hiy client’s wmisfortune for which his
adversary, the fiest defendant, could not be wade to pay. I
think the Taxing Master ovght to have refused to allow these
costs as botween party and party in the absence of any provi-
gion for them and any order making them costs in the causc.
These items ought to be disallowed hetween party and party
and may be allowed between attorney and elicut.
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The next group of items to be considered are refreshers
allowed to the plaintiff’s counsel, Mr. Mirza. - The dispute in
respeet of these refreshers arises under the following circum-
stances, Previous to the hearing of this suit the plaintiff’s
solicitors briefed Messrs. Inverarity and Strangman for the
plaintiff. The third defendant in the suit is a daughter of the

plaintiff. She did not contest the plaintifi’s claim and only -

one counsel Mr, Mirza was instrueted on her behalf, The
case was called on for hearing before the learned Acting
Chief Justice on Friday the 7th of December 1906. The same
day My, Mirze was relieved from attendance. His Lordship’s
note is: I direet that Mr. Mirza’s attendance, as counsel for
defendant No. 3, can be dispensed with. No order as to her
costs.” The case is again heard on Monday the 10th, Tuesday
the 11th, of December and on six subsequent days. The plaint-
iff's senior counsel never appeared at the hearing of this suib

at any of its stages. Mr. Mirza formally reappears at the third

hearing on the afternconof Tuesday, the 11th, after the
" luncheon hour.

So far as I can gather from what was told to me and what I
find in the printed appeal book what happened was this. The
plaintif’s solicitor attending to the suit found that his senior
counsel was nob attending to the suit—his junior counsel was a
busy gentleman wilth many engagements in other Courts, A
counsel who was fully conversant with the details of the case
and who had appeared for a party who practically supported the
plaintiff's elaim was discharged from attendance. His services
were available and the plaintiff’s solicitor seeured those services
for his elient. From what was stated to me I believe his services
were securcd for the plaintiff as soon as he was discharged from
attendance on behalf of the ‘third defendant. He, however, did
not formally aunounce his appearance till the afternoon of the
third day of heaving. It appears that he did so when- Mr.

Strangman was called away to the Appeal Court, The learned ‘

Judge’s note is: “Mr. Mirza now appears for plaintiff  with
Strangman.” [ have the learned Judge’s authority for saying
that he did not know that Mr, Mirza was the third counsel for

the plaintiff, He was under the impression that Mr. Invéra,rity :

B 7192
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was out of the- case and Mr. Mirza lad come into it. During
the temporary absence of My. Strangman, Mr, Mirza conducted
the plaintiff’s case. When Mr, Strangman returned he fook
up the case again but Mr. Mirza continued to atbend till
the case was concluded. The Taxing Master under the cireums
stances allowed Mr. Inverarity’s nominal vefreshers of 2 G, My.
as between attorney and client and allowed the full refreshers
of Messrd, Strangman and Mirza during the tiine they attended
between party and parby, The first defendant is ordered to pay
the plaintiff’s costs of the suit and bis solicitor has strenuously
argued before me that such taxation is most unfair to his
client and the Taxing Oflicer is in error in principle in allowing
Mr. Mirza’s refreshers against his client.

His objeetion, as reeorded before the Taxing Master and urged
before e, wag that Mr, Mirza being third counsel for the plaing~
iff, rvefreshers paid to him ought to go between attorney and
client. The answer to this objection is recorded in the follow-
ing terms : “ My, Mirza was not the third counsel, He was tho
second counsel engaged in the case, Mr. Inveravity being un-
abla to atbend. The learned Judge in his judgment has ex-
pressly allowed My, Mirza’s fees.”  The Taxing Master in deal-
ing with this contention between the parlies says : = On
general privciples I hold that a parvby to a defended long
cause is entitled to appear by two counsel throughout the
hearing if he chooses to do so. He is ab liberty to add a new
counsel during the course of the hearing if the most senior
counsel is unable to attend. In such cascs the proper course to
follow would be to allow fees between party and party of the
two counsel who actually attend at the hearing of the case and
tax off the absent counsel’s refreshers between attorney and
client, See judgment of Russell, J.”

Before dealing with the question on the merits it is necessary
to deal with the contention of the plaintiff that the leamed

Judge who heard the case expressly allowed Mr, Mivza’s fees,

The Taxing Master evidently is also under thab impression for
he refers to the judgment ab the end of bis decision, I felt somo

_ “diﬂ‘xcul'ty' in believing that the learned Judge while giving his
“judgment would give direction as to who should pay a particular
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counsel’s fees. I was most anxious to do nothing that would

have the least semblance of an interference with the orders ox .

directions of the Judge who heard the suit. Portion of the
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paragraph printed a$ page 918 of the Appeal Book did not read % Avs dus

very clear and under the circamstances I consulted the learned
Judge as to what divections he meant to give. The learned
;Tudge has been good enough to make his meaning quite clear
by correcting in his own bhandwriting the paragraph in the
copy of the book left with me and the passage now reads as
follows twem

“Costs of appearance for defendant 3 by separate counsel
the defendant 3 must bear during the time when her counsel
Mr. Mirza appeared for herbut after that time when Mr. Mirza
appeared for plaintiff the defendant 1 must pay the costs,”

His Lordship has removed all doubt from my mind by saying
that when he made his order asfo costs he had no intention
whatever of giving any directions as to which of the parties was
to bear Mr, Mirza’s fees. He was not even aware that plaint-
iff ‘was appearing by three counsel. This I think disposes of
the plaintiff’s contention founded on the judgment. Of course
some one must pay Mr, Mirza’s fee and refreshers—the question
is between whom should they be allowed—should the refreshers
be allowed against the plaintiff’s opponent or should they be
allowed between attorney and client, k

"~ A party toa defended long cause is entitled to appear by
two counsel. If both counsel attend throughout the hearing
and the other parby is ordered to pay costs of the suib their
brief fees and foll refreshers would of course be allowed on
taxation against the losing party. If the suit is.conducted by
one counsel only throughout the full refreshers of the con-
ducting counsel and a nominal refresher of 2 G, Ms. of the other
counsel would be properly allowable against the opponment if
ordered to pay costs. If the absent counsel attends for portions
of the time the case is at hearing his refresher proportionate
to the time he attends would also be properly allowable in
addition to the full refresher allowed to the counsel who
attends and conducts the case,
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Of course a parby is at liberby ab any time if he or she chooses
to employ a third counsel—for the matter of that there is no
prohibition or limitation to the party employing a dozen
counsel bub this right of employing counsel must not be allow-
ed to work hardship on the losing opponent, The counsel
briefed by a party before the hearing of the suit are his proper
counsel. The object of allowing a party to appear by two
counsel is that the semior counsel should have the benefit and
advantage of his junior’s assistance, but in Bombay what has
been happening for many years is that the moment a solicitor is
employed to attend to whal would boe a contested long caunse
he tries to retain the two most senior wrmsel he eould scenre
ond generally the two are not able to attend to the cage at the
same time, If however they do, the client, if suceessful, is en-
titled to have tho costs of the attendance of both of them taxed
against his losing opponent. When a party to a defended long
cause engages two counsel he has a right to the services of at
least one of them. Ie is under no obligation whatever to
engage o bhird counsel, If both counsel find that they would,
owing to other engagements, be unable to go in and conduet the

“case when it is called on it iy obviously the duty of one of them

to reburn the brief——as o vule it is the junior connsel who has to
return the brief, unless, as it very often happens, the senior
offers to return Zis bricf. 1f ncither of his two Dbriefs are
returned to the solicitor in time to enable him to instruct
another counsel in the place of the counsel returning his briet,
the solicitor has a right to conclude that one of his coursel
cancome in, In this case though Mr. Inverarity did not, or esuld
not, come in, Mr. Strangman was present when the caso was
called on and conducted it for the first bwo days and a portion of
the thixd day. On the third day it seems he was called away to
another Court. I assume it must have been known beforehand
that e may be ealled away any time that day, The plaintiti’s

_solicitot was entitled to have his case conducted by one of his

two counsel, If Mr, Strangman had to go away and Mr, Invera-

~xity was nob able to relieve him and take up the conduct of the

suik one of the two briefs should have boen returned to the soli-

citorin time o instruct another counsel. Ihave no doubt what-
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ever in my mind that if the difficulty likely to arise had been
placed before the plaintiff's senior counsel he would immediately
have reburned his brief as it would be obviously unfsir to the
client to allow the junior counsel who had till then econducted
the case and who was able to come in and take up the case to
reburn his brief, The plaintiff’s solicitor however from motives
of prudence and eaution had already provided ‘for the contin-
gency that arose. He secured the services of a counsel conver-

sant with the details of the case as soon as the same were avail-

able and long Dbefore the difficulty arose, and, therefore, there
was no necessity for either of the plaintiff’s two counsel return-
ing his brief. There would have been no question about Mr.
Mirzy's refresher if before he wasinstructed one of the plaintiff’s
counsel had returned his brief, Asthe facts stand Mr. Mirza was
undoubtedly the plaintiff’s third counsel. There is no prohibition
against employing three counsel. If three counsel are engaged
before the hearing it will be for the Taxing Master to consider
the fees and refreshers of which two he will allow hetween
party and party and which counsel’s fees should go between
abtorney and client, A solicitor engaging three counsel is en-
titled, in the event of his recovering costs from the opponent,
to have his third counsel’s cosls taxed bebtween attorney and
client if he proves express authority from his client or if he
proves that some peculiar countingency arose which made it
necessary for him to engage a third counsel in order to safe-
guard his client’s interests.

If a third counsel is added after the hearing of the suit has
commenced such addition must be at the cost of the party doing so.
I differ entirely with the general principles as laid down by the
Taxing Master in his decision, I have thought it necessary to
write this judgment because I have felt that the prineiples to
which the Taxing Muster has given expression are wholly
erroneous and if nob corrected would lead to most undesirable
results. I am told that this is the practice prevailing in the
Taxing Master’s office for a long time. I can only say that I
feel very strongly that the sooner itis corrected the better for

the parties coming to the Court for justice and better for the .

reputation of His Majesty’s High Court of Bombay. Sucha
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practice seems to me to be most oppressive and unjust to the
party losing a case and having to pay Lis opponent’s costs,

Let me for one moment turn and contemplate what may
probably be the consequences of allowing a party to a defended
suit adding a third counsel ab the hearing of the suit and ab
some stage after its commpencement, A parby when he enters
upon a fight is usually sanguine about winping his case and
making his opponent pay his costs, Mo is at the samne time
anxious to secure the Lest assistance hie could obtain in the way
of counsel for the conduct of hiscase, If he finds that one of the
two connsel who are engaged for himn is not able to come in and
once it is known that he can make his opponent pay the full fees
of two counsel if he adds a third one--he would invariably
insist on his solicitor adding a third eounsel as soon as he finds
that one of the counsel originally instructed for him cannot or
does not appear simultancously with his colleague. The only
sacrifice he would have to male would Lo to pay the 2 G, Ms,
nominal refresher of the abgent counsel, himself, This in wost
cases he would ebeerfully do.  Then, again, a party entertaining
reasonable hopes of success and maliciously inclined towards
his opponent as he generally is when entering upoun a fight
would, if he knew that he could add a third counsel, insist on his
solicitor doing so in order to muke the defeat of his opponent as
burdengome or ruinous as possible. There are other ways in
which this practice if once sanctioned is linble to be abused
but it iy not necessary to discuss the mattor further.

I had the advantage before now of learing and ascerbaining
the views of the Taxing Oflicer on this question. I rvegret I
am unable to agree with the views of so experienced and pains-
taking an officer as My, Mody.

As the senior counsel of the plaintill never appeared through-
out the hearing he is entitled to his bricf fue and nominal

‘vefresher of 2 G, Ms, and this wust be taxed ag between parby

and party, The full refresher of only one counsel should be
allowed throughout the hearing as between party and party.
Mr, Mirze for the purposes of taxabion as betiween parly and
‘party must be taken to Le cither holding br. Strangwan’s brief
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or appearing in the place of Mr. Strangman during his absence,
All fees and refreshers payble to Mr. Mirza may be taxed as
" between attorney and elient.

I refer back the bill to the Taxing Officer to enable him to
tax the same in the way I have indicated.

No order as to costs.

Counsel certified for purposes of taxation between attorney
and elient the plaintiff.

Attorneysfor the plaintiff: Messrs, Mirza, Mirza & Mangaldas.

Attorneys for the defendants: Messrs. Ardeshir, Hormagi,
Dinstaw & Co. and Messrs. Mirza, Mirza § dangaldas.

Re Ra

APPELLATE CIVIL.

Before Mr. Justice Chandavarkar and Mpr, Justice Knight.

GANGU rom DAGDU RAKHMAJI GODSE (ortei¥AL DEFENDANT),
ArpErvany, v. CHANDRABHAGABATI ron GOVIND PURSHOTTAM
BHAGAWAT (or1¢1¥4L PLAINTIFF), RESPONDENT.*

Lindu law~Disqualified heir—Widow of the disqualified heir—Trclusion
Jrom inkeritance— Rule as o construction of Hindw law fexts.

The wife or widow of a disqualified Hindu dooes nob hecome incapable of
inheriting property mercly by reasoa of her hushand’s disqualification, whether
ghe claims as heir to a deceased person through her hushand or otherwise, if
she is herself fres from any of the doefects which exelude a person from
inhevitance under Hindu law.

It is a canon of interprotation in Hindn law that a special text forming an
exception to n general text should be constraed strictly and applied only to the
cases falling clearly within it.

Pzrr Cvrriimr:—Aceording to a well-known rule of interprefation in

Hindu Law, when there is a collocation of tiwo texis, dealing with the same

subject, and in the fivst of tham two words or expressions oeeur, of which only
one is repeated in the ssconl texb, thy other wcxrd or expression must be
oxcluded as not applying to cases fnlling within that second text.
SEcoND appeal from the decision of V. V. Wagh, Joint First
Class Subordinate Judge with A. P., reversing the decree passed
* Sgcond appeal Na, 95 of 1907,
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