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APPELLATE CIVIL.

Before Mr. Justice Chandavarkay and My, Justice Heaton,

YELLAPPA wix RAMAPPA KURI (omreivar Drurpspant No. 2),
ArpEyiavt, v. MARLINGAPPA siw CHAVADAPPA iwdD ANOUHER
(ORIGTNAL PLATNTIFTS), RESPONDENTS.*

Stetsanadit lands—Rules framed under Act XI of 1852 (Bombay) I
(tovernment continuing the shetsonadi lands to the family of the shetsanadi
who 45 discharged by Government without any fault on his part—Con-
tinuance on condition of paying full survey assessment on the lands—
Subsequent reswnption of the lands by (fovernmens.

Oun the death in 1865 of the then skebsunadi, one B, Government appointed
one Y as the new shefsanadi ; bub under the rules framed wnder Bombay Act
XI of 1852, Government continued the shefsenzdi lands to the family of B
on coundition of theiv paying full survay assessment on the lands. The
remuncration of ¥ was made payable out of the extra assessment recovered in
1905, Government resumed the lands and handed them over to Y for lig
services.

Held, that both the order pagsed in 1865 and the action taken under the rule
framed under Bombay Act X1 of 1852 had in law the cffect of converting the
Jand from a shetsanadi vatan into a rayatwart holding and investing the holder
of the land with the rights of an ordinary occupant, entitled {o it, so long as he
paid the survey assessment.

* Firgt Appeal No, 1 of 1908,
tPhe shefsanadi is one holding o sanad or grant of lands for wilitary service,
applied especially to o local militia acting also as police and garvisons of forts; alse
an assignment or grant of revenue of land for certain services; the assignment, as
woll az the office, may be heveditary.—Vilsow's Glossary of Anglo-Indian Terms.

%1. The Honourable the Governor in Council affirms the prineiple that the lands
of a shelsenadi are lable to be vesumed and given to another if the holder mis-
conducts himselfe  Inreserving this right, however, the Governor in Conneil rules that
i shall be excreised only in cases of extreme misconduot,

8, In ordinary caces of misconduct the disndssed shefsanads will be allowed to
remain in possession of the land, hut the landy will b‘_c subjected to full aszessinent
and to a further payment, it neeessary, to make up the remuneration of the porson
employed to perform servieo,

B. Whenever o shefsanads 13 discharged without fanlb becanse the servicels no
longer required, the land will remain in his prissessiou subject to the survey assessment
and no further demand can be made,
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Held, also, that the proceedings of 1005 were on the supposition that what
was tone in 1865 on B's death had the effect of continuing the lands in dispute
as oue raserved for shetsanadi service ; but that was not its cffect, and the
proceedings in question weve ultra vires.

Aprprin from the decision of T. D. Fry, District Judge of
Dharwar.

One Bashya was the registered skefsanad: and as such certain
lands were continued to him by Government frec from assess-
ment as remuneration for his sexvices.

On his death in 1865, Government appointed one Vellappa as
the new shelsaiadi; but under the rules framed under Bombay
Act XTI of 1852, Government continued the lands to the family
of Bashya on condition of paying to Government full survey
aesessment on the lands. The remuneration of the new sket-
sanadi, Yellappa, was arranged to be paid out of the extra
assessment thus levied.

Yellava, the mother and heir of Bashyd, was in enjoyment of
the lands. She sold them to the plaintiffs in 1876,

In 1883, on the application of Yellappa, Government started
an enquiry into the question whether they could resume the
lands and place them in Yellappa’s possession. It was decided
that they could not. In 1905, Government again started a
similar enquiry, resumed the lands and placed them in Yellappa’s
possession,

The plaintiff filed this suit against the Secretary of State for
India in Counecil (defendant No. 1) and Yellappa (defendant
No. 2), to obtain a declaration of title and to recover possession
of the lands,

The defendants contended dnter alia that the orders complained
of by the plaintiffs were legally passed under the rules framed
under Bombay Act XI of 1852.

The District Judge decreed the plaintiffs’ claith holding that
they were not liable t® eviction under the rules. The grounds
of his judgment were expressed as follows :— ‘

The heirs of the deceased had to pay full assessment to Government and had

no further obligation of any sort. It meed hardly be added that they weve in
no way concerned with the manner in which Government might deal with the
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assessmient levied, They eaased to e sketsanaddis and no longer enjoyed the
exemption which had been allowed them while they were still shessanadis,
From the dufe of the Collector's order they bocame ovdinary oceupants ag
defined in section 3 (16) of the Land Revchue Code and it will hardly he
sugzested that, holding ag they did in that capacity, their alience would legally
he subjected to the treabment meted out fo him in this case.

(learly the Collector was following this last rule when he passed the ~order
which I have quoted. As I read that vule it gave the shefsanadi an “ geeaps
ancy " on full agsessment in Heu of his more favoured tenure, If the serviges
of Bashya had been disponsed with during his lifetime, he would have beeome
an ordinary aecipant with nothibg whatever to distinguish him from ths
ordinary rayat whoso vights ave hereditary and transferable. - If on his death
the Collector has taken away the land itself, he wonld have been treating the
family with the severity allowed only in case of extreme misconduet.

When it iz remembered that these riles provided for the remmuneration of
the person performing the service, it scems elear that Giovernment did not and
could not ook for further liabiliby in that land. They “vesumed” the land
in the sense in which thab term is generally understood wheun applied to inam
land, In other words they make it khalsa and with this imposition of full
agseysment the favoured tenure of the shefsanadi hecame the ““oconpancy ¥ of
the ordinary cultivator. '

The Collector following as in duty bound the direcbions of Government levied
full assessment ontthe land of a shefsanadi the econtinuance of whese office was
no longer necessary, and on eondition of payment of full assessment granted the
occupancy t0 the shefsamadi heirs. There tho relations bebween Government
and the oscupants ceased and I can imagine no circumstances which could
legally justify the removal of these cccupants or those claiming under them
with & view to the transfor of their xights to the person holding the office of
the shetsanadi.

T am nob dealing here with what might be equitable. T look on the matter
from the strictly legal point of view and my conclusion is that Government had
1o hebtor right to vest the plaintiff than they would have to eject the neigh-
bouring tenant on the ground thab his land should preferably he with the
Kullarni as part of his remuneration.

T hold that ne particle of liahility other than paymont of assessment adheved
to the land when if was continued to Bashya’s heirs (even if any liability ever
existed) and that these hoirs had as much vight to aliennte their holding as is
recognized in the ense of all ocoupants under {ae Land Revenuo Code and
consider the case a3 T may T eannot porceive any altoruabive to this finding.

The defendant No. 2 appealed to the High Court.
G. 8. RBuao, for the appellant,
D. A, Khare, for the respondents.
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CHANDAVARKAR, J. :~It has not heen contended before us, nor
doss it appear to have been conteaded in the Court below by
gither of the Jdefendants, that the orders passed, and the action
taken by the Collector in cons:quence of those orders in 18693,
weroe illegal, Onpe of the rules then in force and having the
force of law under Aet XI of 1852 provided that in case of the
dischavge of a shefsanadi  without fault” but beeause his service
was 10 longer requirved, his skefsunadi land should be allowed to
remain in his possession, subjceet to the survey assessment, and
that no further demand eould he made.  And this is substantially
whub the Collector did in respect of the land in dispuie on the
death of Bashya in 1865. The sieisanadi service required of
Bashya’s branch of the family was dispensed with upon the
ground that there was no necessity for it ; full survey as-esswment
was imposed upon the land ; and Bashya’s heir was allowed to
remain in possession, sabject to the survey assesminent. After
that, no further demand could be made from the person let into

- possession on thab condition. Both the oxder passed and the
action taken under the rule bad in law the vifeet of converting
the land from a shefseuadi watan into a reyafwart holding and
investing the holder of the land with the rights of an ordinary
occupant, entitled to it so long as he paid the survey assessment.

Bub it is urged for the appellant, who was the 2nd defendant
in the Court below, that in 18G5 the Collector also enteved the
land in the appellant’s name in the vevenue records as a siets
sanadi bolding and that be also ordered a portivn of the amount
of the assessment payable by Bashye to e paid to the appellant
for his services as n shefsanads. The appellant’s pleader has not
been able to show why the land was entered in his client’s name
in the revenue records as a shefsuncdi vaten contrary to the
implication of the rule just mentioned, The action taken under
that vule conferred a certain right upon Bashyas heir ; and the
mere entry could not affyet that right or preserve that ag a vatan
whieh, in virtue of the action of the authorities under cr on the
analogy of the rule, had ceased to partake of thab character.
The land was not made over Jo the appeilant; nor were its
profits as such charged with the remuneration for his services

as a shefsanady. He had held the office of shefsanadi independ.
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ently of this land in Bashya’s lifetime; and on the latter’s
death all that was done was that his remuneration for that
service was increased and the enhanced awount was mads
payable, not frow the land in dispute, but out of the assesswent,
payable to Government by its occupant. That was an arrange-
ment between the appellant and Government, which could not
prejudice the rights of Bashya’s heir in the absence of any law
affecting that right.

The proceedings adopted by the Collector in 1833 and in 1905,
on which the appellant relies in support of his case, were on the
supposition that what was done in 1865 on Bashya’s death had
the effect of continuing the land in dispute as one reserved for
shetsanadi serviee. Thab was not its effect and the proceedings
in question were, in our opinion, wltia vires of the Collector.

This is the conclusion arrived at by the learned District Judge
in his Incid judgment, and we entirely agree with him,

His decree under appeal must be confirmed with costs.

Deeree eonfirmed,
R, R,

ORIGINAL CIVIL.

RS

Before Mr. Justice Maelend.

JOEN GEORGE DOBSON, Pramnrrre, v. THE ERISHNA
MILLS, Lrp., DEFENDANTS. ¥

Letiers Patent, dousts 12 and Lj—Cuuse of action arising partly within
Juris@iction-—Further cause of action arising whally outside jurisdics
tion—doinder—Time of application.

An application wnder cliuse 14 of the Letters Patent to join a further aause
of aetion arising fholy outside the jurisQiction, can be made in a esse in
which lenve to sue has to be obtained under clange 125 ner is there anything in
clause 14 to show that this application must be made before the plaint is
filed, There is nothing to prevent the plaintiff making tho application at any
time before the heaving, but it wowld certaiuly Lo advisable for him to make
it at the time the plaint is presented. ©

# Original Suib No, 64 of 1910,



