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The conelusion, therefore, to which we have ‘come is that the
plaintiff cannot be allowed at this stage of the suit to bring
forward for the first time allegations which it is necessary to
prove in order to show that he is entitled to a further decres
against the defendant personally.

Our attention has been cailed to the decision in Ram Daltu v.
Sakharam Lingu®. That was a case in which the plaintiff in
his plaint had claimed a personal decree although he had not at
the original hearing led evidence to prove a subsisting personal
obligation. It does not appear that any question of limitation
avose which should have been confessed and avoided in the
plaint.

We affivm the decision of the lower Cowrt and dismiss the
appeal with costs.

Decree affirmed.
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Before My. Justice Chandaverkar and Mr. Justice Knight,

GOKULSING BHUIKARAM PARDESHI (onieivan Praintiry), AppEi-
1axy, v, KISANSINGH Gurv LAXMANGIRL Axp orTHERS (ORIGINAT,
DEFERDANTS), RESTONDENTS.

Civil Procedure Code (Act XTIV of 1882), sections 244, 352, 647~-Decree—m
Ezecution —Death  of judgmeni-debtor—Legal representatives of the
Judgment-debtor brought on record—Dispute as to property— Legal vepre-
sentatives should put forward their claim wnder section 244—They cannot
raise the defence tn @ separate suit for possession by auction-purehasor—
Auction-purchaser not o stranger,

¢ aed M on a mc;ney-hond. M baving died during the pendency of the
suit, his widow R and his brother N wero brought By ¢ on the record as his
vepresentatives. A decree Was passed awarding the claim out of the property
of the deceased. After the passing of the decree but hefore it could he

* Second Appeal Net 245 of 1009,
) (1909) 11 Bom, L. R, 1127,
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exeanted Doth R and N died, ¢ then brought ou the record. the defendants as
the legal represoniatives of M. Tho latter denied thab they were M’s legal
representatives or that they had any property of M’s which could be liahle for
the decree. * The Court overruled the objectiuns, and in execution of the decree
attached and sold the property in dispute, The plaintiff purehased the property
at the sale : and filed this suit to reeover posseszion thereof from the defend-
anlz,  The luwer Court dixallowed {he plaintift’s elaim on the ground that
the property baving been joint property of M and defendants’ survived to the
Inter at Mg death; and that the pluinbiff obtoined no title at the Court-
sulo which he eonld legallvy assext as against the defendants, In the lower

appellate Court te plaintitl contended unsuccessfally that the defendants were
debarved hy the provisious of reition 264 of the Code of Civil Procedure, 1882,
fvom asserting thoir title,

Held, that as the property was sold by the Cowrt at O nstanee as
ihat of M, the question so far was one relating to the execution of the deeree
arising between the decree-holder and the defendants as Judgmentedebtors
under section 233 of the Civil Procedure Code of 1882, It was, thervefore, a
ruestion in relation to them fulling within section 244 of the Cede hy reason
of the explanation to seetion 617 that applications fov the exeeution of the
deeree were proceedings in suits, The defendants were consequently hound to
object to the attachment and sale under thab scetion, so far as the deeren-
holder’s action was concerned, o

It was contended that whatever might have Dbeen the result if the Jecree.
solder had been & parly to the suit, the present dispute was betweon tho
anetion~purchaser, wlo was o strauger to the previcus suit and the execution
procecdings thercin, and the defendauts, and that section 244 Aid not apply :—

Hid, that though un auction-purchaser ab & Court-sale in excention of a
deered was not o party to the guif in which the decree was passed and though
he was nob o representative of either the decree-holder or the judgment-debtor
for the purposes of scetion 244, yot if the question raised by the judgmont-

ilubtor ps to the legality of the Conrt sale was virtually one between the pfutioq
to the suit, that Is, between the decrec-holder and the judgment-debtor, and it
in the decision and vesult of that question the auctivn-purchaser was interested,
the judgment-debior onght 1ot to b sllowed to atback the sale in a snit,

lic test in all such eases is whether the ground upon which the Cowrt-sla
is abtacked as conferring no titls npon the anetion-purchaser affects the patics
to the snit and could have a3 hetween them been raised and® dotermined under
seebion 244 and whether jhe .1uc’nion-purchaser, though not a party to that
suit, s & party interested in ihe resalf,

SECOND appeal from the decision of Gulabdas Laldas, First
Class Subordinate Judge, A, D#at Nasik, confirming ’dxe decree
passed by B. B, Kunte, Joint Subordinate Judge at Nasll\,
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?

Suib to recovor possession of property purchesed in execution
of a decree.

The deerec was passed on a money-hond passed by cne
Mahadevgir in favour of Chimnaji in 1882, During the pen-
dency of the suit Mahadevgir having died, bis widow Rahu and
his brother Narayavgir were brought on the record as Lis legal-
representatives, The decvee passed was aguwinst tue property
of Mahadevgir,

After the deerce was passed bub before it could be executed
both Rahu and Narayangir died, The decree-holder Chimnaji
thereupon brought on the record the names of Kisangir and Nana
(defendants) as the legal representatives of Mahadevgir; and
sought for execution of the decrec by attachment and sale oi
the property in dispute. 1t was contended by the defendants
in those proceedings that they were not the legal representatives
of Mahadsvgir and had no property of his into their possession.
The Court notwithstanling attached the property : and at the
sale it was purchased by the plaintiff on the 12th August 1896,
Tue certificate of sale was issued to him on the 24th June 1905,

The plaintiff brought this suit on the 15th August 1907 tn
recover possession of the property from the defendants.

s
the joint family property of Malhadevgir and defendants: and
that on the death of the former it devolved upon them by
survivorships '

It was contended in defence that the property in dispute wa:

The Subordinate Judge held that the property was the joint
family property and that i devolved upon the defendants by
survivorship on Mahadevgiv’s death, He held further that the
plaintifP’s claim was barred by limitation.

On appeoal this decree was eoufirmed by the lower appellate
Conrt, on grovnds which were stated as follows ;-

It would appear that the decree-holder Chimnaji showed no regasd for fruth
ot law in plusing on the record party defondants and judgmont-debtors to
roprexont the estate of Mahadevgir for the purposes of the suib and exceution
of the decree, inagmuch asthough e kuow as o matter of fach thut Mahadovgiv
was undivided with Narayangiv ab the time of his death, he joins heth
Narayangir a brother, and Dahlu, his widow, as pavty Jeferdants, and after
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itair death defendanis 1and 2, wha nre brothers to esch othor and eousin’s
sons to Dlihadeveir, snd defendant &, who was neither an agpais nor
cognate relation to the deceased, as judgment-debtors, Though they urged In
the coarse of execution that they were mot the heirs or legal representatives of
the deceased judgment-debtars, the esecution was proceeded with and tho
right, title and interest of Mahadevgir in the plaint land was sold with all the
thiee defendants as parties on the record. No objection {0 the sttachwent of
the property seams to have been raised by them in excention and the eirenm-
stance of the sule baving been made absolute in favour of the plaintiff, with
the present defe: dants as Mahadevgir's legal representatives, has given rige to
ihe contention on bebalf of the plaintifl that they are Lound by the sale anmid
made 14 necessary for ms o frame the fivst isaue in the case.

This issue should have been ralsed in the original Comt, but as it is one
purely of law and as nove of the partics would or conld atlempt to call
«vidanee, I have framed i% herc and procecded to determine it jayself, In this
connection I 1any vemark at onee that the contention of tha appellant’s pleader
that the nature of the debt shonld have been inquired inio hasno force, The
plaint did net allege that the debt was binding on Narayangir or that
Malindevgiv had contracted it as mawager and it was not competent to the
appellant to make a new cage in this Courts

Though the present defendants could and should have objected to the
plaiut property being sold in execution as Mahadevgir's property, their omission
to do so does nob estop them from ralsing the contention in this suit, wnof-
withetanding the provisious of section 244 of the Code of Civil Procedure,
und the reason is that the plai tiff as purchaser at a Court-sale is not a
ropresentative of the decree~holder (I L. R. 23 Bom. 631) and the provisions
of the scetion which reguire that questions arising batween the parkies to the
suit in which the decres was passed cr their representatives and relating to the
execution, ste., should be detevinined in comse of execution and which forbid
3 geparate suit for the same do not come into play.

No doubt in 4 suib between parbies to execution or fheir ropresentatives the
rinestion not raised in the course of execution could noé be urged, bub as a
purchager ab a sale in execution is not a parky to the suit (I. L. I. 15 Bom.
990) and as he is u vepresentative of none of the parties, there is. no bar of
section 244 or of section 13, Civil Procedure Code. to the defendants taking

. oxeeption to the title of the plaintif in this suit. ‘

3

Mahadevgir's interest, which came into existence with him died with him,
hecanse he was undivided db-parcener in a Hindu family and because the
drcree was a were mouey decree and no specific charge was created by hijm
during his life-time and becanse the attachment had not been leid while he
was alive, ’

The plaintiff appealed to the High Court.
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B, R, Desai, for the appellant (plaintitf), K. 16, Kullwer,
for the respondents. )

The following cases were cited i—Prosuuno  Kuinar Sanyal v,
Kali Dug Sanyal® ; Madhwswdan Des v. Gobinda Pric Chow-
dhurani® ; Rain Chandra Mukerjec v. Raijit Singl® ; Tara Tal
Singh v. Sarobay SinghV ; Colleclor of Jannpur v. Bithal Das™ ;
Kirishuan v.  drunachalan® ;  Kashinath  Horeshwor v. Daji
Pandurang™ ; Trimbak Rawrao v. Govinda®™ ; Murigeys v, Hayal
Sﬂ]g 6‘[)(“) .

CuaxpAvARKAR, J. :—The facts found by the lower appellate
Court, on which the question of law avising upon this second
appeal turns, ave shortly these.

Chimnaji valad Ramji brought a suit on a bond against
Mahadevgir Gura, The latter having died during the pendency
of the suit, his widow Rahu and his brother Narayangir were
brought by Chimnaji on the rvecord as the deeceased’s legal
vepresentatives. The suit ended in a decrec, awarding the
claim out of the property of the dececased. Before execution,
both Rahu and Narayangir died, The decree-holder (Chimnaji)

~ then brought on the record the present respondents as legal
" vepresentatives of the deceased judgment-debtor, Mahadevgir,

and applied for execution of the deeree by attachment and sale
of the property now in dispute, The respondents denied that
they were the legal representatives of the deceased, and that
they had any property of his which could be. liable for the
deeree. All these objections were, however, negatived by the

: Court exceuting the deeree and the property in dispute was

attached and sold. The present appellant, having purchased
it at the Cowrt-sale, sued to recover possession from the

~ respondents,

Both the Courts below lm\:'c disallowed the claim on the

‘ground that tﬁe property in dispute was the joint property of

) (1802) 19 Cal. 833, . () (1902) 24 AN, 201,

(2) (1899) 27 Cal, 84, () (1892) 16 Mad, 447,

(1) (1809) 27 Cal, 242, 257, @) (1000) 11 Bom. T. R, 600,
(4) (1599) 27 (al, 407, {3 (3591) 19 Bem. 328,

) (1808) 28 Bow, v57, 241, 242,
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the deecased Mahadevgir and the respondents, held ‘by them as
co=parceners in a joint Hindu family, and that on Mabadevgir’s
death the respondents having acquired an exclusive title to if
by survivorship, the appellant obtained no title at the Courb-
sale which he could legally assert as against the respondents,

In the lower Court it wos contended for the appellant that
the respondents were debarred by the provisions of section 214
of the Code of Clivil Procedure from assevting their title. That
Court disallowed the contention, relying on the decision of this
Court in Maganlal v, Doshi MHnlfi®,

Aet XIV of 1882, which applies to this case, lail down
certain procedure as to thel exceution of a decree for money
obtained against a person brought on the record as the legal
representative of a deceased judgment-debtor. If such person

denied his representative character, the Court cxeeuting the
decree could either itself decide the question of representation
or vefer the parties to o separatc suit: (scction 244, last
paragraph). Under scction 252, the decree-holder could attach
and sell the property of the legal vepresentative in satisfaction
of the decree under certain circwmstances, v/z.,, when there
was no property of the deceased in the possession of the legal
representative and the Iatter had failed to satisty the Court that
he had duly apphed such of the deceased’s property as had come
into his possession.

In the present case, aecording to the finding of the lower
appellate Court, the decrec-holder Chimnaji brought the
_property to sale, although he knew that the respondents were
not the deceased Mahadevgir’s legal vepresentatives. The
properby was sold by the Court at the decrec-holder’s instance
as that of the deceased. So far it cannot be denied; and indeed
the respondents’ pleader before us had to concede, that the
guestion was one relating to the exceution of the deeree arising
between the decrce-hplder and the respondents as judgwments
debtors under scetion 262, It was, thevefove, a question, in
relation to them, falling within section 244 of the Code of Civil

FProcedure by reason of the gxplanation to section 647 of the -

{1} {1901) 25 Bom, 631,
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Code, that applieations for the esecution of deerces are proeced-
ings in suits. The respondents were bound to ohjech to the
attachment and the sale under that scetion, so far as the decree-
holder’s action was eoncerned,  Bub they did not objeet. It is
now eontended that, whatever might huve been the result if the
deerec-holder had been a party to the present suit, the dispute
now is between the anction.purchaser, who is a stranger to the
previous suit and the execution proceedings therein, and the
respondents, and that, therefore, section 244 does not apply.
The answer to that contention is that, though an auctions
purchaser at & Court-sale in execution of a decree is not a party
to the suit in which the decree was passed and though he is not
a representative of cither the decree-holder or the judgment-
debtor for the purposes of section 244, yet if the question
raised by the judgment-debtor as to the legality of the Court-
sale is virtually one hetween the parties to the suit, and if in
the decision and result of that question the auction-purchaser is
intevested, the judgment-debtor ought not to be allowed fo
attack -the sale in o suit. That is upon the ground that
he s precluded by section 244 from raising the question
as a defence in any proceedings obher than those under
that section. That is the law laid down by the Privy Council
in Prosuinno Kuemar Sanyal v. Kalidas Sangad®, In their
judgment the ruling of the Madras High Court in Kuriyuli
v, Mayan® is veferved to by thelr Lovdships with approval.
In that Madras case it was held that the question whether the
property mentioned in the deeree was available for execution
was one arising between the decrec-holder aud the judgment-
debtor’s legal vepresentative, So in thie present case that is
substantially the question. The test in all such cases is whether
the ground upon which the Court-sale is attacked as conferring
no title upon the auction-purchaser affects the parties to
the suit and could have as bebween them been raised and
determined under section 244 und “whether the auction-
purchaser, though not o party to that suit, is a party intevested
in the vesult.

) {1892) 10 Cul, 683, (3 (1888} 7 Mud. 2

7}

534
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This view is nob inconsistent with but is supported by the 1910,
judgment of this Court in Muganlal v. Doski Mulfi¥), which is  Goxvrsixe
relied upon by the lower appeliate Court as warranting its con- Burmans
_clesion, In that case the question was simply between the Risavsmes.
judgwment-debtor and the auction-purchaser; and therefore it
was held thab the question could be tried in a separate suit and
that section 244 was no har. But the judgment in that case
explaing the Privy Council decision in Proszans Ewnar  Saayal
v fulidas Sainyal®, as applying where the guestion is virtually
between the pavties toa snit and the auction-purchaser is affeeted
by its determination,

For these reasons the deerees of the Courks below must Lo
voversed and the claim of the appellant allowed with costs
throughout on the respondents,

Apgeal allowad.
. R,

<Ly 3oty 2% Bon, 631, 2 1802, 19 Cul on5
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Befure My, Jostice Cheadavarkay ond My, Justice Henlva,

JAGANNATH RAGHUNATH {onieINat Prarstiry), APrELLasT, v,

oy . o 1018,
NABAYAN L. SHETHE (opicirat DIrespaxt), Rrepoxpnst.”

© Marel 20,
Hindu Low—Mitahshara— Mayelha—~Kanalhisg—Law goveraing Kumathis
who live in Bombey—=Succtssion—duvaihoye Stridhan—Preference between
hushand and son bown of edultcraus intorcourso—Shudras —Forms of
aarriago=—Lresumption as to foris
The Kamatlis, settled in Bombay, sve governed for the purposes of lubewd.
ance by the law of the Mitakshars and the Mayulchia, where thay agree: g
where they differ, the Mayukba law must prevail.
The stridhes of s female devolves con her death wpon ler hushand in
preferonge to the son horn of hur by adulterous interconrse?
The law will, even amowg Shudras, presnme the wmarriuge o have Leen
necording to the approved forms if the parties helonged to a vespectable family.

ArpeaL from the decision of Gulabdas Laldas, PFirst Class
Subordinate Judge at Thana.® '
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