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the other hahd, it is equally the case that there is no provision in
the Criminal Procedure Code which warranted the Subordinate
Judge in rejecting or dismissing the application of the Public
Prosecutor because of hLis failure to appear at the time the appli-
cation was called on for dismissal. The Subordinate Judge was
bound to consider the application on its merits, even though
the party who made it was not there to help the Court.

After the Subordinate Judge had declined to review his order

upon the ground mentioned above, the Public Prosecutor applied
to the District Conrt and the Distriet Court has accordingly
accorded sanction, Now, the objection to that is, fixst, thab the
Distriet Court bas not gone into the details of the application, and,
secondly, to give that Court jurisdietion under section 193, clause
{¢); there ought to have been a sanction given or refused by the
Subordinate Judge. IHere there was no sanction given or refus-
ed by the Subordinate Judge. The only jurisdiction which the
District Judge had under the circumstances was to revise the
order of the Subordinate Judge dismissing the application as for
default.

We think, therefore, that for the reasons we have given, both
the order of the District Judge and that of the Subordinate Judge
ought to be set aside and the application made to the Subordi-
nate Judge ought to be sent back to him with a direction that he

should dispose of it according to law,
R.R.
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Before Sir Lawrence Jenkins, K.C.LE., Ohicf Justice, and Mr. Justice
Batekelor,

NATHUBHAI MOTILAL (orreiNaL PraryTisr), APPELLANT, v» BAI
UJAM, wirt or BHAVANIDAS HARGOVANDAS (0RIGINAL DEFEND-
ANT), REspoNDENT.* '

Lransfor of Propéa'ty Act IV of 1882), sections 67, 90 wnd 100—FEaecution of

decree—Atbachment—Application in erecution. -
Section g9 of tho Transfer of Property Act (IV of 1832) contemplates atbaoh-
ment of property by a judgment ereditor'(even if he bea mortgagie), and he
is entitled to attach the property by an application in esecution of tha decrea.
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The proper time to consider the applicability of section 99 of ‘the Transfor of
Property Act is when an application for sale is made in exccution.

SzcoNp AprEar, from the decision of C. E. Palmer, acting -
Distriet Judge of Broach, reversing the order passed by Manilal
H. Vakil, Subordinate Judge of Ankleshvar, in an execution
proceeding.

The plaintiff, Nathubhai Motilal, obtained a decree against the
defendant, Bai Ujam, for Rs. 930 with respect to the value of
certain ornaments, in Suit No. 823 of 1905, in the Court of the
Subordinate Judge of Ankleshvar, The decree was passed on
the 12th October 1206, :

There was another suit between the parties, Suit No. 304
of 1005, Thercin the plaintiff, Nathubhai, obtained a decree
ogainst the defendant, Bal Ujam, for Iis. 384, The said decree
was passed on the 146h June 1906 and it gave to the plaintiff a lien
over the defendant’s inmoveable property situate ab Ankleshvar, -

On the 22nd October 1906 the plaintiff presented a darlkhast
for the exceution of his decree in Suit No, 323 of 1905 and
prayed for the recovery of the decretal amount from the defend-
ant in person and on her default to pay, by the sale of her
immoveable property at’ Ankleshvar, subject to his lien on it
ander the decree in Suit No. 801 of 1005, and at Hansot, The
BSubordinate Judge, on the same day, passed an order directing
the defendant to pay the amount and further directed that in
case of default.defendant’s immoveable property be attached and
prohibitory orders should issue on the 3th November 1906.

The defendant failed to pay the amount of the deerce and her
property was consequently ordered to be attached on the 5th
November 1908, A proclamation of sale was subsequently issucd

and the property at Ankleshvar was sold on the 7th January
1907.

The defendant, in the meanwhile, appealed to the Distriet
Court against the order passed on the 8th November 1906 and
got the confirmation of the sale stopped by obtaining an «d fnterim
stay. The District Tudge, on appeal, reversed the order of the

Subordinate Judge and rejected the darkhast on the following
ground : —
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Itis I think clear from sections 99, 100 and 67 of the Transfer of Property 1908,
Act that in thig case a suib under section 67 of the Transfer of Property Achis  Nipmonmaz

necessary and I therefore reverse the Subordinate Judge's order and rejeet the v,
darkhast Bar Uaam,

The plaintiff preferred a second appeal,
Gokuldas K. Parekk for the appellant (plaintiff).
There was no appearance for the respondent (defendant).

JENKINS, (. J.:—This is an appeal from an order passed };y
the District Court of Broach on the 26th March 1907.

The é.cting District Judge described the appeal before him as
being from the lower Court’s order directing execution to
proceed. The order he intended to deseribe was one of the 22nd
October 1906, and that was an order for attachment of property,

The learned Judge reversed this order for attachment and
rejected this durkhast. The ground of his decision was that he
thought sections 99 and 100 and section 67 of the Transfer of
Property Act wade it necessary that a suit should be brought
under section 67, 16 may be a question as to whether or not
one of the properties can be regarded as property in relation to
which the applicant is a mortgagee within the meaning of
section 99 of the Transfer of Property Act. But with that
we have no concern at this stage. HEven if he be a mortgagee he
still is entitled to attach the property. " Section 99 contemplates
an attachment by him ; for it provides that where a mortgagee
in execution of a decree for the satisfaction of any claim
whether arising under a mortgage or not atéucles the mortgage
property, he shall not be entitled to bring such property to sale
otherwise than by instituting a suib under section 67, Therefore
the learned Judge of the District Court was wrong in reversing
the order for attachment and rejecting the darkhass,

When any application is made for bringing the property to
sale, then will be the time to consider whether or not section 99
has any application. _

The result is that we reverse the decree of the lower appellate
Court and restore that of the Subordinate J ur_Tge.

The respondent must pay the costs throughout.

Decree reversed.
G. B. R
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