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Costs of the petitioner Ratilal Karsondas and the costs of the
Company out of the assets: and one set of costs between the
other petitioners and creditors appearing. As the other
petitioners had notice of the first petition their costs muast be
included in the one set of costs allowed to the creditors.

Attorneys for 1st petitioner: Messrs. Dapliary, Ferreira and
Diwan,

Attorneys for the other petitioners : Messrs, Bhasstanibar, Kanga
and Girdharlal.

Attorneys for the Company : Messrs. Payne and Co.

Attorneys for other creditors: Messvs. Diksdit, Dhunjisha
and Sunderdas.

Ne Mel, K

APPELLATE CIVIL,

T

Before Sir Busil Ssott, Kt., Olief Justice, and My, Justice Batchelor.

GULAM HUSSEIN anrss KIKARHAI TYABALLI (oBIGINAL Prarxz.
wFr), APPELUANT, vo MAHAMADALLI IBRAHIMJI axp oruERs
(or16INAL DEFENDANTS), RESPONDENTS

Cwil Procedure Code (Lot XIV of 1882), seotions 43 and 50—~Transfer of
Property Act (IV of 18892), section 90—8uit to recover mortgage-debé by
sale of mortgaged and wakypothecated property~Decree against mortgaged
property alone=-Sale—dmount realized not sugficient—dpplication for
supplemental decree to recover balance by sale of other property—Limitation
—LPutting forward allegations at a late stage.

In asunit upon a mortgage dated the 18th April 1887 the plaiutiff claimed,
on the 18th April 1899, to recover the mortgage-debt by sale of the ;nortgnged
property and tho balance, if any, from the non-hypothecated property of the
mortgagor, The decree was passed in plaintiff’s favour against the mortgaged
property alone. The amount realized by thesale of the mortgaged property
being insufficient to satisfy the decvee, the plaintiff applied under sention 90
of the Transfer of Property Act (IV of 1882) for a supplemental decree against

the other property of the mortgagor,

¥ Second Appeal No, 493 of 1 08,



VOL. XXXIV.] BOMBAY SHRIES.

The first Court found that the claim for n personal decree against the mort-
gagor was time-baired,

Ou appeal by the plaintiff he atbempted to prove thab the elalm was withiu
time owing to an Intermediate payment by the defendant but the appellate
Coart found that the plaintiff failed in his attempt ard confirmed the deerec.

On secoud appeal by the plaintiff Zeld, confirming the decree, that the mort-
gage in suit being of the year 1887 and the suit of {he year 1899, the plaintifi’s
right to a personal decree against the mortgagor was time-barved, the plaintiff
having failed to show the ground on which exemption from the law of limi
tation was claimed.

Held, further thatthe plainbiff conld 1ot he allowed at o late stage of the
suit to briug forward for the first time allegations which it was necessary to
prove in order toshow that he was entitled to o further decree against the
defendant personally.

SEcoxDd appeal from the decision of W. Baker, District Judge
of Surat, confirming the decrce of Chimaunlal Lallubhai, First
Clags Subordinate Judge.

On the 18th April 1887 one Ibrahim Jiva passed a mortgage-
bond to the plaintiff. Subsequently the mortgagor having died
the plaintiff, on the 18th April 1899, brought a suit against the
mortgagor’s widow as defendant 1 and his children as defend-
ants 2—4 fo recover Rs. 1,999 due under the mortgage. The
plaintiff’ claimed to recover the said amount by sale of the
mortgaged property and the balance, if any, from the remaining
non-hypothecated property of defendant 1 and of the deceased
mortgagor. The decree was, however, passed against the mort«
gaged property alone. The wmount realized by the sale of the
mortgaged property being insuflieicnt to satisfy the decree, the
plaintiff applied under section 90 of the Transter of Property
Act (IV of 1882) fora further decree against the other pro-
perty of the mortgagor. The Subordinate Judge found that
the claim was time-barred and that the plaintiff was not entitled
to the further deeree prayed for’

The plaintiff appealed ‘to the Distriet Court urging suter alis
that the sum of Rs. 200 was paid by the mortgagor to the plaints
iff subsequent to the mortgage, therefore, the claim was not
barred by limitation and thatethe plaintiff should have been
allowed an opportunity of proving the payment of interest as
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alleged by him, The District Judge found that the plaintiff
was not entitled to adduce evidence to prove the payment of
interest and that he was not cntitled to a further decree under
section 90 of the Transfer of Property Act. The appeal was
therefore dismissed with costs. In his judgment the Distriet
Judge observed as follows :—

Section 50 of the Civil Procedure Code ‘provides that if the causo of action
azose beyond the period ordinarily allowed by any law for instituting the suit,
the plaint must show the ground upon which exemption from such law is
claimed. '

It is argued that the plaint in the original suit satistics the requirements of
section 60.

The plaint, para 5, says that Rs, 7-8-0 were paid as rent. No date is
given. It also says 200 were recoived but as it is not stated on what account
it was received, the learned Sub-Judge holds that it was not a payment under
the mortgage at all, but on some other account,

What the plaintiff seeks now to prove is that the payment of 200 as interest
was made within 6 years of the suit. This fach is stated to be mentioned in
the eriginal plaint, Bub the plaint merely states that 200 were received and
does not give auny date or the account on which they weve paid, Hence it will
appear that the present application contains 2 distinet allegations which are ot
found in the original plaint, frst that 200 was paid within six years of the
suit and secondly that it was paid as intcrest. Plaintiff seeks to adduee evi-
deneo to prove these allegutions. T de not think ho can he allowed to do so s it
is stated that no fresh allegations are made and that Lo is not guing beyond his
original plaint. Tt is argued that the fact of his montioning this swum of 200
in the plaint taken with his request for a remedy against the mortgagor
personally should lead the Court to presume that this amonnt was paid within
the period of limitation, I do not see how the Court can make such a presump-
tion when the plaintiff himself does not trouble to explain 1n his plaint how
the payment of this sum suves limitation. Even now no date is given of the
payment and beyond ssying that it was within 6 years plaintiff dees not give
any information as to when it was pald. Nov is there anything in the
application regarding the payment being shown in the debtor’s handwriting.

In these circumstances it seets to me that the present allogations are
entively different from these in the original plaint, when the personal relief
sought Wagnot based on the facls now ulleged. In his deposition in the
original suit plaintiff did not give the details. Tt does not appear to wme that
the rulings cited contemplate the proceedings under section 90 of the Transfer
of Property Act being hased on an entirely new case and I wounld therefore

~ hold that plaintiff hns no right to set wp these new allegations and cannot be

pllowed o adduce evidence Lo prove then:
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The plaintiff preferred a second appeal.

N. K. Mehta for the appellant (plaintiff) :—Our point is that
both the lower Courts erred in not allowing us to adduce evi-
dence to show that our personal remedy against the defendant
under section 90 of the Transfer of Property Act was nob time-
barred. If section 88 of the Act be read in conjunction with
section 90 it becomes clear that there are two distinet decrees
to be passed—one a substantial decree under section 83 and
another under section 90—on the application of the decrees
holder in case the net proceeds of any sale under section 89 are
insuffcient to pay the amount due on the mortgage. The
question is whether the personal remedy was within time. We
contend that it was not necessary for us to ask for a personal
remedy in the plaint or to show that the remedy, if asked for,
was still subsisting, as the time for showing that it was not
time-barred arose when it was found that the net proceeds of
the sale under section »9 were insufficient. If the net proceeds
of the sale had been sufficient to pay off the mortgage-debt, an
application under section 90 would not have been at all neces-
sary : Jusaheb Zainan Khan v. Inayat-ul-loh® and Rome Dadln v.
Sakhoram Lingu® support vur contention.

L. 4. Shak for respondents 1,2 and 4 (defendants 1, 2 and
4) :—The plaintiff asked for a personal remedy in respect of the
balance and mentioned the fact of having received Res. 200 withe

out giving the date of the receipt or the purpose for which thab
amount was received.

We rely on section 50 of the Civil Procedure Code. The
plaint mevely stated that Rs, 200 were received bub it did not
show that receipt kept the personal vemedy subsisting, The
lower Courts were therefore justified in not allowing the plaintift
to adduce fresh evidence to show that the personal remedy was
not time-barred : Damodar Sakarchand v. Vyanlky Gangaram®.

Bee, Form of Plainiin a suit on mortgage, No. 109, 8ch. IV,
Civil Procedure Code of 1882,

N. K. Mehte in reply.

(1) 11892 14 Al 513, ) (1909) 11 Bom, T, T 112Ys
M (1908) 51 Bom, 241, '
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Scortr, C, 3. :—The plaintiff originally sued on the 18th April
1899 to recover Rs. 999 due under a mortgage-deed dated the
18th April 1887. He claimed to recover the amount in question
by sale of the mortgaged property and any balance from the
remaining non-hypothecated property of the first defendant and
of the deceased mortgagor.

A decrec was passed in his favour against the mortgaged
property alone. The amount realized by the sale of the mort-
gaged property was insufficient to satisfy the decree by Rs. 887
and the plaintiff applied under section 90 of the Transfer of
Property Act for a further decree against the other property of
the mortgagor.

The Sub-Judge found that the claim was time-barred,

An appeal was then preferred to the District Court on the
ground that a sum of Rs. 200 was paid by the mortgagors on
account of interest on the mortgage-debt and that therefore the
plaintiff’s present claim was not barred by limitation and that
the plaintiff should have been allowed an opportunity of proving
the payment of interest as alleged by him,

The Acting District Judge framed the following issues ;=

(1) Whether the plaintiff is entitled to adduce evidence to
prove the payment of interest ?

(2) Whether he is entitied to a further decree under section
90 of the Transter of Property Act?

He .dacided both the issues against the plaintiff. He says
“what the plaintiff seeks now to prove is that the payment of
Rs. 200 as interest was made within six years of the suit. This
fach is stated to be mentioned in the original plaint, Bub the
plaint merely states that Rs, 200 were received and does not
give any date or the account on which they were paid. Heunce
it will appear that the present application contains two distinet
allegations which are not found in the oripinal plaint, first that
Rs. 200 was paid within sis years of the suit and secondly that
it was paid as interest.”

. We are of opinion that the District Judge came to the right
conelusion upon the facts stated by him,
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Section 43 of the Code of Civil Procedure of 1882 provides
that ¢ A person entitled to more than one remedy in respect of
the same cause of action may sue for all or any of his remedies,
but if he omits (except with the leave of the Court) to sue for
any of such remedies he shall not afterwards sue for the remedy
so omitted.” If therefore he wished to make out a case that he
was entitled to a deeree against the mortgagor personally or
against his unhypothecated property in the event of the sale-
proceeds of the mortgaged property being insuflicient to pay the
mortgage-debt, he was bound to put forward in his plaint the
allegations which if established would entitle him to that relief,
The mortgage being a mortgage of 18th April 1887 and the suib
being a suit of 1899, it is clear that the plaintiff’s right to a
personal decree would be barred unless he could allege some
ground for exemption from the law of Hmitasion.

Section 50 of the Code of 1882 provides that “ If the cause of
action arose beyond the period ordinarily allowed by any law
for instituting the suit, the plaintiff must show the ground upon
which exemption from such law is claimed.” The plaintiff did
not show any ground for exemption from the law of limitation
and therefore if the plaintiff is bound by what is stated in his
plaint he eannot obtain the relief which he now seeks. In the
case of Damodar v. Vyanku™ the Court said, *Itis clear from
the words of section 90 of the Transfer of Property Act that a
direction of personal payment by the mortgagor should be in a
supplemental decree to be passed when the net proceeds should
be found to be insufficient. The original decree should merely
have reserved to the plaintiff liberty to apply for decree under
section 90 This assumes that the plaint indicaled that
debt sued on was legally recoverable ab the date of suit.

This view is supported by the form of plam{, for a mortgage

suib, No. 109, in the- Schedule to the Cede of ib&;, which shows

that there should be a*prayer in the original plaint for payment

to the plaintift of the amount of the deficiency if the sale-proceeds
should not be sufficient for payment of the full amount.

M (1906) 31 Bowm. 244,
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The conelusion, therefore, to which we have ‘come is that the
plaintiff cannot be allowed at this stage of the suit to bring
forward for the first time allegations which it is necessary to
prove in order to show that he is entitled to a further decres
against the defendant personally.

Our attention has been cailed to the decision in Ram Daltu v.
Sakharam Lingu®. That was a case in which the plaintiff in
his plaint had claimed a personal decree although he had not at
the original hearing led evidence to prove a subsisting personal
obligation. It does not appear that any question of limitation
avose which should have been confessed and avoided in the
plaint.

We affivm the decision of the lower Cowrt and dismiss the
appeal with costs.

Decree affirmed.

G, Bs Re

APPELLATE CIVIL,

Before My. Justice Chandaverkar and Mr. Justice Knight,

GOKULSING BHUIKARAM PARDESHI (onieivan Praintiry), AppEi-
1axy, v, KISANSINGH Gurv LAXMANGIRL Axp orTHERS (ORIGINAT,
DEFERDANTS), RESTONDENTS.

Civil Procedure Code (Act XTIV of 1882), sections 244, 352, 647~-Decree—m
Ezecution —Death  of judgmeni-debtor—Legal representatives of the
Judgment-debtor brought on record—Dispute as to property— Legal vepre-
sentatives should put forward their claim wnder section 244—They cannot
raise the defence tn @ separate suit for possession by auction-purehasor—
Auction-purchaser not o stranger,

¢ aed M on a mc;ney-hond. M baving died during the pendency of the
suit, his widow R and his brother N wero brought By ¢ on the record as his
vepresentatives. A decree Was passed awarding the claim out of the property
of the deceased. After the passing of the decree but hefore it could he

* Second Appeal Net 245 of 1009,
) (1909) 11 Bom, L. R, 1127,



