JAMSELIT
MANRRJT
Ve
Harx
DAYAL.

1007,
December 0,

[ — .

THE INDIAN LAW REPORTS,  |VOL. XXXIL

plaintiff, of the land sought to be protected by thé injunetion,
obtained in another suit an injunction to the effect now sought.

Therefore it is said the plaintifi’s vemedy is not by way of
suit but of execution of the former decree.

The Judge of the lower appellate Court appears to rcly
on sections 872, 647 and 244 of the Civil Pracedure Code.
My, Mchta has felt that he could nob support the decree on thab
ground, So he has had reeourse to scetion 232, bub at the
outset he is met with the difficulty that there hag heen no
transfer of the decree.

An injunction does not run with the land and therefore there
is, in our opinion, in the circumstances of this case; no bar to the
plaintiff’s suit.

The order must, therefore, be reversed and the case must be
remanded to be heard on the merits,

The plaintiff must get the costs of the appeal to this Court
and the lower appellate Court.

Order reversed.  Cuse remanded.

G. B. R.

CRIMINAL REVISION,

Before My, Justice Chandavarkar and M. Justice Knight,
In re LAKSHMIDAS LALJI, %

Criminal Procedure Code (et Fof 1898), scetions 195, 476—Indivn Penal
Code (Act XLV of 1860), seetions 103, 210—S8uanclion lo prosccuto—IRefusal
by Subordinate Judge—District Judge on appeal may institule procecdings
under section 476~Court—Inicrpretation

An application was miade to a Subordinate Judge for sanction o prosecute T,
for offences punishable under seetions 193 and 210 of the Indian Penal Code
(Act XLV of 1860). The Subordinate Judge vefused to grant the sanction.
Onappeal, the Distriet Judge varied the order and divected the lower Court
to prosecute L for an offence under section 210 of the Iudian Penal Codo.

Held, that the District I wdge had jurisdiction to pass an ovder nudor section

476 of the Criminal Procedure Code (Act 'V off 1898); that it was not compo-

# Crimingl application for Revision No. 260 of 1907,
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tent to him {0 divect the Subordinate Judge to proséente L for an offence N 1907
under seobion 210 of the Indian Poenal Code and that he should himgolf have 1 ,pupvipag
proceeded according to clanse (5) of section 195 read with section 476 of the Lavrs,
. IN RE.
- Criminal Procedure Code.

The word “ Court”’ in section 476 of the Criminal Procedure Code includes
within its scope the other Courts to which such Courtis suberdinate referred
1o in section 195 of the Code.

Begu Singl v, Emperor) dissented from,

TrIS was an application under section 435 of the Criminal
Procedure Code (Act V of 1898) torevize an order passed by
“A.C, Wild, Acting District Judge of Ahmedabad.

The facts were as follows :—

Lakshmidas Lalji (the applicant) obtained a decree against one
Chunilal Velji, by which he was to recover Rs. 866-12-0 by two
instalments of Rs. 183-G-0, one instalment being payable in
January 1906 and the other in January 1907,

On the 7th TFebruary 1906 Lokshmidas filed an application
to executo the decree for both the instalments, At this date the
second instalment had evidently become not due, It was
pointed out to the Subordinate Judge, who ordered the decree=
holder (Lakshmidas) to execute his decree for the first instal-
ment only.

On the 16th November 1906 the decree-holder again applied
to execute his decrec for the full amount. At this date also the
gecond instalment had not become due. Under this deriiast
Lakshmidas obtained a warrant of attachment against Chunilal’s
property.

Tor this action Chunilal applied to the Subordinate Judge for
sanction to prosecute Lakshmidas for intentionally giving false
evidence in a judicial proceeding (section 198 of the Indian Penal
Code) and for fraudulently obtaining an order for a sum
not due or for a larger sum than was due (section 210 of the
Indian Penal Code).

The Subordinate Judge refused to grant the sanction applied
for,

(1) (1907) 34 Cal, 55L.
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On appeal the District Judge came to a different conclusion,
He found it inexpedient to grant Chunilal a sanction to prose-
cute his ecreditor Lakshmidas, but in the interest of public
justice he directed the Subordinate Judge to prosecute Laksh-
midas for an offence punishable under section 210 of the Indian
Penal Code. '

Takshmidas applied to the High Court.

Branson (with G. 8. Rao), for the applicant :~-Section 476 of
the Criminal Procedure Code did not authorise the Distriet
Judge to pass the ovder he did. Under seetion 195 of the Code
his powers arc. limited to lrevoking or granting a sanction.
Apparently, the District Judge did not proceed under this
section.

Treating, then, his order as onc passed under section 476, it is
clear that he had no jurisdiction to pass the order. The word
“ Court” in that section means only the Judge before whom the
civil proceedings were conducted ; and neither his suceessor in
-office nor the appellate Court come within its meaning. Sce
Begu Singh v, Dmperor V) ‘

L. A, Shak, for the opponent :—In this case the application for
sanetion was made under scetion 105 of the Criminal Procedure
Code. The Subordinate Judge refused to grant the sanction,
It was, therefore, competent to the District Judge on appeal
cither to grant the sanction or to refuse it. DBut hig jurisdiction
is not confined to either of these alternatives. He can lodge o
complaint also under section 476, '

Seetions 195 and 476 of the Criminal Procedute Code should
be read together; and the word “ Court ”” in section 476 must
be eonstrued to include the successor in office of the Subordinate
Judge and also the Court to which the first Court is subordinate
within the meaning of seetion 195, T submit section 476 has not
been correetly construed by the Caleutta High Court in Begs
Simgh v. Tmperor.H)

There is no reason to suppose that the legislature while cx-
pressly providing for a eomplaint by the first Court as well as

(1) (107) 54 Cal. B5L.
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the appellate Court, wanted to restrict the meaning of the word
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* Court ” in section 476, in which only the procedure to be followed TLaxsmuipig

by the Court in lodging such a complaint is laid down,

CHANDAVAREAR, J.:—This is a petition by Lakshmidas Lalji
for a revision of the order passed by the District Judge of Ahmed-
abad, directing the Subordinate Judge of Godhra to prosecute
the petitioner for an offence under section 210 of the Indian
Penal Code. -

The circumstances under which the order has been passed are
shortly these :— :

The opponent Chunilal Velji applied to the Subordinate Judge
for sanction under section 195 of the Code of Criminal Procedure
to prosecute the petitioner, Lakshmidas Lalji, for offences under
sections 193 and 210 of the Indian Penal Code,

The Subordinate Judge having refused to grant the sanction,
the opponent Chunilal Velji appealed .to the Distriet Court.
That Court held a primd facie case for prosecution to have been
made out, but deemed it expedient, “in the interest of publie
justice,’ to direct the prosecution of the petitioner by the
Subordinate Judge rather than grant a sanction to prosecute
a private party. :

On the authority of a Full Bench ruling of the Caleutta High
Court (Begu Singh v. Emperor®)) it is contended before us that
the District Judge had no jurisdiction to pass such an order.
It is argued that the order for the prosecution of the petitioner
by the Subordinate Judge for an offence under section 210 of the
Indian Penal Code could only be made under section 476 of the
Code of Criminal Procedure, but that this latter section has been
held by the Caleutta High Court in the case just cited to apply
only where an order is passed under it by the very Judge
who tried the case in the course of the trial of which the
alleged offence was, in the opinion of that Judge, committed,
but not where such an order is passed by the successor of
that Judge who did not try. the case. Accordingly, it is con«
tended that as here it was the Subordinate Judge who had tried

. - (1) (1907) 84 Cal. 551,
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the case in the course of which the petitioner is alleged to have.
committed the offences under sections 193 and 210 of the Indian
Penal Code, and as he declined to grant any sanction, the -
District Judge, who did not try the case, had no jurisdiction te
revoke the Subordinate Judge’s order and exercise or direct the
Bubordinate Judge to exercise the powers under section 470 of
the Code of Criminal Procedure.

Clause (&) of section 195 of that Code provides that no Court
shall take any cognizance of any of the offences of the Indian
Penal Code therein specified (of which section 210 is one), “when
such offence is committed in, or in relation to, any proceeding in
any Court, except with the previous sanction, or on the eomplaing
of such Court, or of some other Court to whick suck Court is subor-
dinate” That is,if in the course of the trial of a case in a
Subordinate Judge’s Court, any of the offences specified in the
clanse is committed, it is open, not only to that Cowrt but also to
the District Court, to which that Conrt is subordinate, either to
grant o sanction or prefer a complaint for the prosecution of the
offender, although the District Court may have had nothing to do
with the trial of the case itself. So far then as this clause of
section 195 is concerned the Legislature has not confined the
power to grant a sanction or to prefer a complaint only to the
individual Judge before whom the trial of the ease took place.
Hence the reasoning of the Full Bench of the Caleutta High Court
as to the scope of section 476 of the Code cannot be held to apply
to this clause.

Now, the clause prescribes two courses, one of which must be
followed to initiate o prosecution for any of the offences specified
in it One of them is & previous sanction, the other is o complaint.
Some of the subsequent clauses of the section show what
& #anciion is. It is permission given to a private party to
initiate a prosecution by filing & complaint, But nothing is said
in any of those clauses aboub a complaint which either of the
Courts mentioned in clauses (7) and (¢) is ewpowered to prefer,
That is because the Code has in some of the earlier sections of
the Code defined the word eomplaint and prescribed the mode in
which it is to be preferred, But seeing that that mode may not
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be convenient to a Court empowered to initiate a prosecution in
the interests of public justice, & special procedure is provided in
section 476, clause (¢), for such Court to follow when it exercises
‘that power. Hence clause (2) of that section provides that when
a Court bas exercised the power in the manner preseribed
by clause 1 of section 476, the Magistrate to whom the
accused person is sent by that Court “shall thereupon proceed

according to law, and as ¢f ugon complaint made and recorded under
seclion 2007,

Section 476, clauses 1 and 2, therefore, define the form, scope
and nature of fie complaint mentioned in clauses (5) and (¢) of
section 195. And the two clauses of the former section must be
read with the two clauses-of the latter, when any question about
a prosecution started apon ¢he complaing of a Court arises.

If they must be so read, it follows-that the power under
section 476 may be exereised either by the Judge, who tried the
“case, in the trial of which the alleged offence was committed, or
by the Judge to whom he is subordinate. And if having regard
to the plain language of clauses (0) and (e) of section 195, the
latter can exercise the power under section 476 though the trial
of the case was not before him, why should the Legislature be
held to have intended that a successor of the former Judge s»
the same Court shall not similarly exercise the same power ?

With great respect for the learned Judges who constituted
the Full Bench of the Calcutta High Court in the case above-
mentioned, we are unable to concur in their deeision, because we
do not find in those judgments any diseussion of the relation of
clauses (4) and (¢) of section 195 to clauses 1 and 2 of section 476.
It humbly appears to us that there is a close relation between
the two and that the former throws light upon the scope and
meaning of the latter. Clauses (3) and (c) of section 195
_empower a Court to initiate a prosecution of its own motion by
means of ¢ts own complaint. How that complaint may be prefer-
red is not stated in that section, bubit is stated in section 476,
clause 1, because clause (2) of this section says that the proceed-
ings adopted by a Court under clause 1 shall be treated as being:
in the nature of & complaint.

189 -
1907,
LAKSHEMIDAS

Liavraz,
In B




190

1807

LARSHMIPAS
Lanar,
In RE.

THE INDIAN LAW REPORTS. [VOL. XXXII,

The Full Bench of the Calcutta High Court have proceeded
in support of their view upon certain words in section 476 and
other grounds which either relate to the policy of the law
embodied in the section or other extraneous considerations. In
their opinion, when a Judge, affer he has tried a case, is succeed-
ed by another Judge in the same Court, the latter is not “ the
Court * contemplated by the Legislature for the purposes of the
power exerciseable under section 476, In support of that view
they lay stress upon the language of the section that the offence
to be inquired into “must have been committed before™ 7ke
Court or “brought under its notice in the course of a judicial
proceeding ¥, This is taken to mean ¢4e Judge who constituted
“the Court”” when trying the case. But if the “ Court,” taking:
the word in its ordinary signification, remains the same through-
out, though the individual Judge constituting it and per-
forming its funetion may vary from time to time, we fail to
perceive, with due deference, how an offence committed before
that Court or brought under its notice in the course of a judicial
proceeditig before it ceases to be such because the individual
Judge, who tried the case or heard the proceeding, ceases to be
the presiding Judge of that Court. Then it is pointed out in
the judgment that there is a distinction bebtween the powers
exercissable under the provisions as to sanction under section 135
and those exerciseable under section 476—that the latter are
summary and must be exercised ab or immediately after the close
of the trial of a case. As to this also, with great respect, we fail
to find anything in the language of section 476 which makes it
incumbent upon a Court acting under it to cxercise the power
within any period or at any particular time, Sucha construc-
tion necessitates the importing into the section of words which
are nob there; and for which there is no necessary implication
from the language used by the Legislature. No doubt the
procedure under section 476 seems summary as distinguished
from the procedure in a prosecution started upon a sanction
granted to a private party, because it cmpowers the Court to
send -the accused in custody to a Magistrate for trial, DBub
the . distinction is more apparent than vesl., When a private

parky flles & complaint on the strength of the sanction gronted
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to him by a Court under section 195, it is open to the Magistrate
who receives the complaint to order at once that the accused be
brought before him in custody. In such a case, as soon as there
is a complaint there is an arrest of the accused.” Similarly,
when the same Court, instead of granting a sanction to a private
individual, itself moves under section 476, that Court is
empowered to do what the Magistrate alone can do in the other
case, That is the only difference between the two cases, but it
does not follow that the one power is more summary than the
other, because in one case the Court preferring the complaint
can order arrest and in the other the arrest can be made at the
instance of the Magistrate moved by the private individual.
Another ground of the Full Bench is that “if months after the
trial”’ of a case before a Court, that Court may act under
section 476, it is difficult to appreciate the necessity of secticn
195, The necessity, we venture to think, is this. An offence
may be committed in the course of a trial before a Judge, and no
one may know anything about it. It may be discovered long
after the trial has ended ; the Judge or his successor may come
to know of it in the course of some other trial or in some other

way. No private party may think it worth his while then to-

apply for a -sanetion to prosecute; and yet in the interests of
public justice it may become necessary that there should be a
prosecution. In such cases section 476, as distinguished from
section 195, becomes useful, To put a concrete case, a decree-
bolder applies for execution and in his application deliberately
and fraudulently overstates the amount recoverable from the
Judgment-debtor. The latter, being illiterate, does not know ‘of
the fraud, and the decree is executed as applied for. Six months

afterwards the decree-holder in anolker case admits before the:

same Court consisting of the successor of the Judge of that
Court who had tried the case relating to the execution proe
ceedings that the execution was fraudulent. He has clearly

committed an offence under section 210 of the Indian Penal

Code. Bub no one, not even the judgment-debtor, applies
for sanction to prosecute. If the reasoning of the Full Bench
of the Caleutta High Courtis correct, then in such a case, in

spite of the plain admission by the decree-holder that he has

LaxenmInsg
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committed an offence the Court is powerless,“because it eannot
proceed against him under section 476 and there is no one to
move it for a sanction under section 195; and public justice
must suffer, It is impossible to suppose that such a construction
of section 476 of the Code of Criminal Procedure could have
been intended by the Legislature. There is mo doubt this
distinction between section 476 and section 195 that an order
under the former is not but an order under the latter is appeal-
able. Bub does it necessarily follow from that that the power
under section 476 was intended by the Legislature to be exer-
cised only by the Judge who tried the case but not by his
successor ?  One reason for the distinction may be that when a
Court is acting under section 476 it knows its responsibility and
will not act unless the offence appears clearly to have been
committed. There is no reason to suppose that the Court is
actuated by any motive in initiating the prosecution. It may
be otherwise when o private individual applies for sanction to
prosecute. . He may be impelled by personal considerations and
the application may not be dond fide, In the former case, no
right of appesl is given because it is the Court moving in the
matter upon its own responsibility ; in the latter the right is
given to prevent any abuse of the process of a Court by private
persons.

Under these eircumstances we are constrained to dissent from
the Full Bench ruling of the Caleutta High Court.

‘We must, therefore, hold in the case before us that the learned
Judge of the District Court had jurisdietion to pass the order
under section 476. The form of the ovder which he has actually
passed, however, is not, strictly speaking, in conformity with
that section, with which, as we have said, clauses (4} and (3) of
section 195 must be rend. The District Judge has directed the
Subordinate Judge to proseente the petitioner for an offence
under seetion 210 of the Indian Penal Code instead of himself
proceeding according to clause (J) of section 195 read with
section 476, In order that the District Judge may follow that

~procedure we amend Lis order and direct that he proceed
“ageordingly, :
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Kyiour, J.—I efitively concur in the reasoning and eonclusions
of my learned colleague, If [ may venture to offer a respectful
criticism of the grounds upon which the deeision in Begu Singh v.
Emperor® proceeds, I would commence by observing that each
of the three judgments delivered in that case is based upon a
separate and distinet reason. In the first it is argued that

“sections 476 and 195 deal with different subject-matters, the one
contemplating a summary proceeding by the Court of its own
motion, and the other a prosecution by a private individual
based upon a sanction : and it is pointed oub that while there is
an appeal from an order under section 195, there is none from
one under section 476. No reference, however, is made to the
fact that under section 195 a prosecution may be instituted, nob
only on the sanction of the Court, but also upon its complaint :~
the words or on the complaint being reiterated in each of the
three enabling clauses of the section, It is difficult to under-
stand how an appeal eould lie from an order under this section
directing a complaint to be filed. The jurisdiction of the
appellate Court is confined to those cases in which sanction has
been granted or refused and this Court has explicitly ruled that
no appeal lies from an order under section 195 directing the
institution of a complaint: Queen-Empress v. Rackappa®, 1 can,
therefore, find no valid distinetion between the two seetions on
this ground: nor, with all deference to the high authority in
favour of the contrary view, can I detect anything more
summary in the action of a Court which sends a case for inquiry
or trial to the nearest Magistrate under section 476 than in one
which directs a complaint to be instituted under section 195,
although no doubt the former course is the speedier, The main
effect of section 476, in my humble opinion, is to relieve the
Magistrate from the necessity of observing the formalities
prescribed by sections 200 and 204 : formalities ohviously
superfluous in such cases as these. In this connection reference
may be made to the opening words of section 200,

In the second of the three judgments the ratio decidendi
appears to be that the officer before whom the offence is commit-

(1) (1507) 3¢ Cal, 851, (2) (1688) 13 Bom, 108, _
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ted alone is in a position to say whether it is or is not a case for
proceeding under section 476, and that if the powers conferred
by the section are to be exercised by an officer devoid of personal
knowledge of the circumstances of the case, not only is the accus-
ed person deprived of a valuable safeguard, but there is no
corresponding responsibility placed upon the private complain-
ant as there would be under section 195, Here again it seems
sufficient to point out thab these are the precise objections, if
objections they be, that could be raised to a prosecution under
section 195 on the complaint of “some other Court to which
such Court is subordinate,” and that the law does not recognise
their validity. It is a mistake, I think, to read that section as
conferring a special protection upon a special class of offenders.
Any person offending against the provisions of the Penal Code
iy liable to prosecution forthwith, be he perjurer or be he thief;
but it is manifestly undesirable in the public interests that
prosecutions of the particular classes dealt with in section 195
should be instituted on mere private initiative. The law has
therefore provided a bar that must be removed before private
complaints of such offences can be entertained : but the bar is ous
imposed in the interest of the public, not in that of the offender,
and does not hamper or delay the institution of prosecutions by
the public authorities concerned.

In the third judgment the view taken is that in the intention

- of section 476 the desirability of a prosecution should be expressly

present to the mind of the Court during the proceedings in the
course of which: the offence was committed or brought to notice,
The suggestion is, I think, sufficiently answered by the consider-
ations on which I have dwelt; and for the rest I do not clearly
apprehend how, when the officer originally presiding over the
Court has been removed by death, transfer, or other causes, it is
to be determined what may or way not have been ez\pressly
present to his mind during the proceedings.

I am therefore of opinion that the word Couré in gection 478
includes within its scope the other Courts to which such Court is
subordinate referred to in section 195, I concurin the order pro-
posed by my learned colleague for the reasons which he has given,

. B.



