
184 THE INDIAN LAW RBlPORTS* [VOL. XXXII.

1907.

J a m s e t j t

M a n t s k j i
V ,

HA.ni
DA-YAI;.

plaintiff, of the land sought to be protected by tli6 inj-unctiou, 
obtained in another suit an injunction to the effect now sought.

Therefore it is said the plaintiff^s remedy is not by way of 
suit but of execution of tlie former decree.

The Judge of the lower appellate Gourt appears to rely 
on sections 372, 647 and 244 of the Civil Procedure Code. 
Mr. Mehta has felt that ho could not support the decree on that 
ground. So he has had recourse to section 232, but at the 
outset he is met with the difficulty that there has been no 
transfer of the decree.

An injunction does not run with the land and therefore there 
is_, in our opinion, in the circumstances of this casê  no bar to the 
plaintiffs suit.

The order must, tliereforCj he reversed and the case must be 
remanded to be heard on the merits.

The plaintiff must f>;et tlie costs of the appeal to this Court 
and the lower appellate Court.

fever ml, Gcisg fetnaniled.
B. II.
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Before Mr. JusUoe Cliandavrn'Jcar and Mr. Jnstic.o Kmgld,

In rc LAIiSHMIBAS LALJI,

Criminal Procedure Code {Act V  of 1S08), ,9ecHonfi 195, 476—Indian l?aml 
Code {Act X L Y o f  1S60), secHons lOfl, î JO—SancHoH h prosccAitG—Jiefiml 
hi/ Siihordinatc Jud<jc-~~Dif!(rict Judge on. appeal maii imUiuto prooecdings 
under soction 47(i~"-Gour£~JnterprGtafion,

An application was mado to a Subordinate Jiuly’o for .sanction to pro,so(nit('. L 
for offouceB puiiiHliable under sections 19!J and 210 of tliG Indian Rmal Oodo 
(A otX L V  of I860). Tlio Snbordinate Judgo rcftiscd to gnmt tho fianction. 
On appeal, the District Jndgo varied tho (mlei* and (lirocted tlio lower Ootii't 
to prosaeiit0 li for an offence nndav section 210 of tho Indian Penal Oodo.

Meld, thattlio District Judge luul jurisdiation to pass an oi'der niulor scction 
4^6 oEtKe Ciirainal Procodiu'O Code (Act V  ol' 1898); tliat it was not eoiujic-
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lent to Ixim to dh’oct tlie Sul)Oi’dinate Judge to pi’oBecute L an ofEcncr! 190“ .
under section 210 of the Indian Penal Code and that lie should himsolf have 
liroceeded according to clause (5) of section 195 read with section 476 of the 
Criminal Procedure Code.

The word “ Com’f ' i n  section 476 of the .̂Criminal Procedni’e Code inchides 
within its scope the other Courts to ■fl’Iiich such Courtis subordinate referred 
to in section 195 of the Code.

,Begu iSingli ik Î m-peror(̂ ) dissented from.

This was an application under section 435 of the Criminal 
Procedure Code (Act V of 1898) to revise an order passed by
A. 0. Wild, Acting District Judge of Ahmedabad.

Tlie facts were as follows :—
Lakshmidas Lalji (tlio applicant) obtained a decree against one 

Cliunilal Yelji, by whicb he was to recover Bs. 866-12-0 by two 
instalments of Rs. 183-6-0, one instalment being payable in 
January 1906 and the other in January 1907,

On the 7th February 1906 Lakshmidas filed an application 
to execute the decree for both the instalments. At this date the 
second instalment had evidently become not due. It was 
pointed out to the Subordinate Judge, who ordered the dccree- 
holder (Lakshmidas) to execute his decree for the first instal­
ment only.

On the 16th November 1906 the decree-bolder again applied 
to execute his decree for the full amount. At this date also the 
second instalment had not become due. Under this darJchast 
Lakshmidas obtained a warrant of attachment against Chunilal’s 
property.

For this action Chunilal applied to the Subordinate Judge for 
sanction to prosecute Lakshmidas for intentionally giving false 
evidence in a judicial proceeding (section 193 of the Indian Penal 
Code) and for fraudulently obtaining an order for a sum 
not due or for a larger sum than was due (section 210 of the 
Indian Penal Code).

The Subordinate Judge refused to grant the sanction applied 
for.

VOL. XXXIL] , BOMBAY SERIES. ISS

(1) (1907) 34 Cal. 551.



appeal the District Judge came to a different eonclnsion.
LAKKHsnDAtj He found, it inexpedient to grant Chunilal a sanction to prose-

■In RE, cute his creditor Lakshmidas, but in the interest of public
justice he directed the Subordinate Judge to prosecute Laksh- 
midas for an offence punishable under section 210 of the Indian 
Penal Code.

Lakshmidas applied to the High Oourt.
Brcmson (with (?. 8. Bao), for the applicant;—Section '1'7G of 

the Criminal Procedure Code did not authorise the District 
Judge to pass the order he did. Under section 195 of the Code 
hig powers are» limited to ‘.revoking or granting a sanction. 
Apparently, the District Judge did not proceed under this 
section.

Treating  ̂ then, his order as one passed under section 476j, it is 
clear that ho had no jurisdiction to pass the order« The word 
“ Court in that section means only the Judge before whom the 
civil proceedings were conducted; and neither his successor in 
office nor the appellate Court come within its meaning. See 
Segu Bingh JkipforS^ '̂

L. Bhalb̂  for the opponent ‘.—In this case the application for 
sanction was made under section 195 of the Criminal Procedure 
Code. The Siil^oidinate Judge refused to grant the sanction. 
It wasj therefore, competent to the District Judge on appeal 
either to grant the sanction or to refuse it. But his jurisdiction 
is not confined to either of these alternatives. He can lodge a 
complaint also under section 476.

Sections 195 and of the Criminal Procedure Code should 
be read together; and the word Ooart in section 470 must 
be construed to include the successor in office of the Subordinate 
Judge and also the Oourt to which the first Court is subordinate 
within the meaning of section 195, I submit section 476 has not 
been correctly construed by the Calcutta High Oourt in 
Singh v. JEniperorŜ '̂

There is no reason to suppose that the legislature while ex­
pressly providing for a complaint by the first Coxirt as well as
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the appellate Court, wanted to restrict the meaning o£ the word 
Court ” in section 476, in which only the procedure to be followed Lakshmisas 

by the Oourfc in lodging such a complaint is laid down, zs,

ChandayarkaEj J. ;—This is a petition by Lakshmidas Lalji 
for a revision of the order passed by the District Judge of Ahmed- 
abadj directing the Subordinate Judge of Godhra to prosecute 
the petitioner for an offence under section 210 of the Indian 
Penal Code.

The circumstances under which the order has been passed are 
shortly these;—

The opponent Chunilal Telji applied to the Subordinate Judge 
for sanction under section 195 of the Code of Criminal Procedure 
to prosecute the petitioner/ Lakshmidas Lalji_, for offences under 
sections 193 and 210 of the Indian Penal Code.

The Subordinate Judge having refused to grant the sanction, 
the opponent Chunilal Velji appealed to the District Court.
That Court held a primd fade case for prosecution to have been 
made out, but deemed it expedient, in the interest of public 
justice/^ to direct the prosecution of the petitioner by the 
Subordinate Judge rather than grant a sanction to prosecute 
a private party.

On the authority of a Full Bench ruling of the Calcutta High 
Court Bingh v. Etnperor̂ )̂) it is contended before us that
the District Judge had no jurisdiction to pass such an order.
It is argued that the order for the prosecution of the petitioner 
by the Subordinate Judge for an offence under section 210 of the 
Indian Penal Code could only be made under section 476 of the 
Code of Criminal Procedure, but that this latter section has been 
held by the Calcutta High Court in the case just cited to apply 
only where an order is passed under it by the very Judge 
who tried the case in the course of the trial of which the 
alleged offence was, in the opinion of that Judge  ̂ committed, 
but not where such an order is passed by .the successor of 
that Judge who did not try the case. Accordingly, it is con­
tended that as here it was the Subordinate Judge who had tried
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the case iu the course of which the petitioner is alleged to have 
L a k s h m i d a s  committed the offences under sections 193 and 210 of the Indian

Xtr m  Penal Code, and as he declined to grant any sanction, the
District Judge, who did not try the case, had no jurisdiction to 
revoke the Subordinate Judge's order and exercise or direct the 
Subordinate Judge to exercise the powers under section 476 of 
the Code of Criminal Procedure.

Clause (fi) of section 195 of that Code provides that no Court 
shall take any cognizance of any of the offences of the Indian 
Penal Code therein specified (of which section 210 is one), “  when 
such offence is committed in, or in relation to, any proceeding in 
an  ̂ Courts except with the previous sanction, or on the complaint 
of such Court, or o f some other Court to which snoh Qoiirt is suior- 
dinateĴ  That is, if in the course of the trial of a case in a 
Subordinate Judge’s Court, any of the offences specified in the 
clause is committed, it is open, not only to that Court but also to 
the District Court, to which that Court is subordinate  ̂ either to 
grant a sanction or prefer a complaint for the prosecution of the 
offender, although the District Court may have had nothing to do 
with the trial o£ the case itself. So far then as this clause of 
section 195 is concerned the Legislature has not confined the 
power to grant a sanction or to prefer a complaint only to the 
individual Judge before whom the trial of the case took place. 
Hence the reasoning of the Full Bench of the Calcutta High Court 
as to the scope of section 470 of the Code cannot be held to apply 
to this clause.

Now, the clause prescribes two courses, one of which must be 
followed to initiate a prosecution for any of the offences specified 
in it. One of them is a previous mucHon  ̂the other is a complaint 
Some of the subsequent clauses of the section show what 
a lanoiioii is. It is permission given to a private party to 
initiate a prosecution by filing a complaint. But nothing is said 
in any of those clauses about a complaint which either of the 
Courts mentioned in clauses {h) and (c) is empowered to prefer. 
That 13 because the Code has in some of the earlier sections of 
the Code defined the word complaint mdi prescribed the mode in 
which it is to be preferred. But seeing that that mode not
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be convenient to a Court empowered to initiate a prosecution in 9̂07.
tMe interests of public justice, a special procedure is provided in Lakbhmibas
section 476, clause (c), for such Court to follow when it exercises 
that power. Hence clause (2) of that section provides that when 
a Court has exercised the power in the manner prescribed 
by clause 1 of section 476, the Magistrate to whom the 
accused person is sent by that Court "  shall thereupon proceed 
according to law, and as if  ufon complaint made ani fecordeH under 
section 200

Section 476, clauses 1 and 2, therefore, define the form, scope 
and nature of the complaint mentioned in clauses {h) and {c) of 
section 195. And the two clauses of the former section must be 
read with the two clauses of the latter, when any question about 
a prosecution started upon the complaint of a Court arises.

If they must be so read, it follows  ̂that the power under 
section 476 may be exercised either by the Judge, who tried the 
ease, in the trial of which the alleged offence was committedj, or 
by the Judge to whom he is subordinate. And if having regard 
to the plain language of clauses (&) and (c) of section 195, the 
latter can exercise the power under section 476 though the trial 
of the case was not before him, why should the Legislature be 
held to have intended that a successor of the former Judge in 
the same Court shall not similarly exercise the same power ?

With great respect for the learned Judges who constituted 
the Full Bench of the Calcutta High Court in the case above- 
mentioned, we are unable to concur in their decision, because we 
do not find in those judgments any discussion of the relation of 
clauses (5) and [c] of section 196 to clauses 1 and 2 of section 476*
It humbly appears to us that there is a close relation between 
the two and that the former throws light upon the scope and 
meaning of the latter. Clauses (5) and (c) of section 195 
empower a Court to initiate a prosecution of its own motion by 
means of its own complaint. How that complaint may be prefer­
red is not stated in that section, but it is stated in section 476, 
clause 1, because clause (2) of this section says that the proceed­
ings adopted by a Court under clause 1 shall be treated as being! 
in the nature of a complaint.

tOL. XXXII.3 BOMBAY SfiElES.



1907* The M l  Bench of the Calcutta High Court have proceeded
Ijakshmii'as in support o£ their view upon certain words in section 476 and

jip S  grounds which either relate to the policy of the law
embodied in the section or other extraneous considerations. In 
their opinion, when a JudgO; after he has tried a case, is succeed­
ed by another Judge in the same Court, the latter is not “ the 
Court contemplated by the Legislature for the purposes of the 
power exerciseable under section 476. In support of that view 
they lay stress upon the language of the section that the offence 
to be inquired into must have been committed before the 
Court or brought under its notice in the course of a judicial 
proceeding This is taken to mean the Judge who constituted 
‘Hhe Court when trying the case. But if the Court/' taking' 
the word in its ordinary signification, remains the same through­
out, though the individual Judge constituting it and per­
forming its function may vary from time to time, we fail to 
perceive, with due deference, how an offence committed before 
that Court or brought under its notice in the course of a judicial 
proceeding before it ceases to be such because the individual 
Judge, who tried the case or heard the proceeding, ceases to bo 
the presiding Judge of that Court. Then it is pointed out in 
the judgment that there is a distinction between the powers 
exercis3able under the provisions as to mnetiou under section 196 
and those exerciseable under section 476—that the latter are 
summary and must be exercised at or immediately after the close 
of the trial of a case. As to this also, with great respect, we fail 
to find anything in the language of section 476 which makes it 
incumbent upon a Court acting under it to exercise the power 
wiihin. any period or at any particular time. Such a construc­
tion necessitates the importing into the section of words which 
are not there ; and for which there is no nccessary implication 
from the language used by the Legislature. No doubt the 
procedure under section 476 seems summary as distinguished 
from the procedure in. a prosecution started upon a sanction 
granted to a private party, because it empowers the Court to 
send the accused in custody to a Magistrate for trial. But 
the distinction is more apparent than real. When a private 
party files ft complaint on the strength of the sanction granted
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to him by a Court under section 196̂  it is open to the Magistrate
wlao receives tlie complaint to order at once that the accused be LAKgHsiiuss
Tbroughfc before Mm in custody. In such a case, as soon as there
is a complaint there is an arrest o£ the accused. Similarly,
when the same Courts instead o£ granting a sanction to a private
individual  ̂ itself moves under section 476, that Court is
empowered to do what the Magistrate alone can do in the other
case. That is the only difference between the two casesj but it
does not follow that the one power is more summary than the
other, because in one case the Court preferring the complaint
can order arrest and in the other the arrest can be made at the
instance of the Magistrate moved by the private individual.
Another ground of the Full Bench is that “ if months after the 
trial of a case before a Court, that Court may act under 
section 476, it is difficult to appreciate the necessity of section 
195. The necessity, we venture to think, is this. An offence 
may be committed in the course of a trial before a Judge, and no 
one may know anything about it. It may be discovered long 
after the trial has ended; the Judge or his successor may come 
to know of it in the course of some other trial or in some other 
way. No private party may think it worth his while then to 
apply for a sanction to prosecute; and yet in the interests of
public justice it may become necessary that there should be a
prosecution. In such cases section 476, as distinguished from 
section 195, becomes useful. To put a concrete case, a decree- 
bolder applies for execution and in his application deliberately 
and fraudulently overstates the amount recoverable from the 
judgment-debtor. The latter, being illiterate, does not know of 
the fraud, and the decree is executed as applied for. Six months 
afterwards the decree-holder in another case admits before the 
same Court consisting of the successor of the Judge of that
Court who had tried the case relating to the execution pro*
ceedings that the execution was fraudulent. He has clearly 
committed an offence under section 210 of the Indian Penal 
Code. But no -one, not even the judgraent-debtor, applies 
for sanction to prosecute. If the reasoning of the Full Bench 
of the Calcutta High Court is correct, then in such a case, in 
spite of the plain admission by the decree-holder that he has



1907. committed an offence the Court is powerless, "because it canaot
Lakshmidab proceed against him under section 476 and there is no one to 

move it for a sanction under section 195 j and public justice 
must suffer, It is impossible to suppose that such a construction 
of section 476 of the Code of Criminal Procedure could have 
been intended by the Legislature. There is no doubt this 
distinction between section 476 and section 395 that an order 
under the former is not but an order under the latter is appeal- 
able. But does it necessarily follow from that that the power 
under section 476 was intended by the Legislature to be exer­
cised only by the Judge who tried the case but not by his 
successor ? One reason for the distinction may be that when a 
Court is acting under section 476 it knows its responsibility and 
will not act unless the offence appears clearly to have been 
committed. There is no reason to suppose that the Court is 
actuated by any motive in initiating the prosecution. It may 
be otherwise when a private individual applies for sanction to 
prosecute. He may be impelled by personal considerations and 
the application may not be londfide. In the former case, no 
right of appeal is given because it is the Court moving in the 
matter . upon its own responsibility; in the latter the right is 
given to prevent any abuse of the process of a Court by private 
persons.

Under these circumstances we are constrained to dissent from 
the Full Bench ruling of the Calcutta High Court.

We must, therefore, hold in the case before us that the learned 
Judge of the District Court had jurisdiction to pass the order 
under section 476. The form of the order which he has actually 
passed, however, is not, strictly speaking, in conformity with 
that section, with which, as we have said, clauses {a) and (6) of 
section 195 must be read. The District Judge has directed the 
Subordinate Judge to prosecute the petitioner for an offence 
under section 210 of the Indian Penal Code instead of himself 
proceeding according to clause (/>) of section 195 read with 
section 476. In order that the District Judge may follow that 
procetee we amend his order and direct that he proceed 
accordingly ;̂
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ENiaHT, J.—I fcfftirely concur in the reasoning and conclusions 
of my learned colleagae. If I may venture to offer a respectful L akshmibas 

criticism of the grounds upon which the decision in 3eg% Bingl v. jjJ 
Mmpror'^ proceeds, I would commence by observing that; eacli 
of the three judgments delivered in that case is based upon a 
separate and distinct reason. In the first it is argued that 
sections 476 and 195 deal with different subjecfc-mattersj the one 
contemplating a summary proceeding by the Court of its own 
motion  ̂ and the other a prosecution by a private individual 
based upon a sanction: and it is pointed out that while there is 
an appeal from an order nnder section 195̂  there is none from 
one under section 476. No reference, however, is made to the 
fact that under section 195 a prosecution may be instituted, not 
only on the sanction of the Court, but also upon its complaint :* 
the words or on the complaint being reiterated in each of the 
three enabling clauses of the section. It is difficult to under­
stand how an appeal could lie from an order under this section 
directing a complaint to be filed. The jurisdiction of the 
appellate Court is confined to those cases in which sanction lias 
been granted or refused and this Court has explicitly ruled that 
no appeal lies from an order under section 195 directing the 
institution of a complaint i Qneê i-JSmjpreas v. Raclaj)pd^\ I can, 
therefore, find no valid distinction between the two sections on 
this ground; nor, with all deference to the high authority in 
favour of the contrary view, can I detect anything more 
summary in the action of a Court which sends a ease for inquiry 
or trial to the nearest Magistrate under section 476 than in one 
which directs a complaint to be instituted under section 195, 
although no doubt the former course is the speedier. The main 
effect of section 476, in my humble opinion, is to relieve the 
Magistrate from the necessity of observing the formalities 
prescribed by sections 200 and 204; formalities obviously 
superfluous in such cases as these. In this connection reference 
may be made to the opening words of section 200.

In the second of the three judgments the ratio deeidmdi 
appears to be that the officer before whom the offence is commit^
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IW, ted alone is in a position to say whether it is or is not a case for
I j a k s h m id a s , proceeding under section 4-76_, and that i£ the powers conferred 

by the section are to be exercised by an officer devoid o! personal 
knowledge of the circumstances of the case, not only is the accus­
ed person deprived of a valuable safeguard  ̂ but there is no 
corresponding responsibility placed upon the private complain­
ant as there would be under section 195, Here again it seems 
sufficient to point out that these are the precise objections, if 
objections they be, that could be raised to a prosecution under 
section 195 on the complaint of "some other Court to which 
such Court is subordinate/^ and that the law does not recognise 
their validity. It is a mistakej I think, to read that section as 
conferring a special protection upon a special class of offenders. 
Any person offending against the provisions of the Penal Code 
is liable to prosecution forthwith^ be he perjurer or be he thief; 
but it is manifestly undesirable in the public interests that 
prosecutions of the particular classes dealt with in section 195 
should be instituted on mere private initiative. The law has 
therefore provided a bar that must bo removed before private 
complaints of such offences can be entertained: but the bar is one 
imposed in the interest of the public, not in that of the offender, 
and does not hamper or delay the institution of prosecutions by 
the public authorities concerned.

In the third judgment the view taken is that in the intention 
of section 476 the desirability of a prosecution should be expressly 
present to the mind of the Court during the proceedings in the 
course of which the offence was commitbed or brought to notice. 
The suggestion is, I  think, sufficiently answered by the consider­
ations on which I have dwelt; and for the rest I do not clearly 
apprehend how, when the officer originally presiding over the 
Court has been removed by death, transfer, or other causes, it is 
to be determined what may or may not have been expressly 
present to his mind during the proceedings.

I am therefore of opinion that the word Ooiiri in section 476 
includes within its scope the other Courts to which such Court is 
B^bordinate referred to in section 195. I  concur in the order pro* 
posed by learned colleague for the reasons which he has given.

B. B.

194 t h e  In d ia n  l a w  b e p p b t s .  [ v o l*  x x x i l


