510

1910,
Aprit 10,

THE INDIAN LAW REPORTS. [VOL. XXV,
APPELLATE CIVIL.

Before Sir Dasil Seolt, Kt., Clicf Justice, and My, Justice Batcheloi

VITHAPPA sy KASHA HEGDE AwxD ormmss {ORIGINAT Prarnrirss),
Arrerrawes, v. SAVITRI xom CGANAPBHATTA aND  AWOTHER
{or1aIrAL DEFENDANTS), RUsPoNDENTs.* :

Hinduw Law—Mitakshara—Daughlers inheriting  property from  their
Suther—Shaves sepurate and ubsolute—Tenants-in-conumoi,

Tn the Bombay Presidency a daughter taking property from her father
inherits it as sfridher and dawghters take fheir shaves separately and
absolutely.

When the property so inherited:ig not physically divided, it is held by
the daughters as tenants-in-common and not as jeint tonanbs and there is no
survivorship between them.

In oases affecting inberitance the rule is to adherc to the decisions of the
Court to which the distriet from which the case arese is subjeet.

SeCoND appeal from the decision of T. Walker, District Judge
of Kanava, reversing the decree of K. G, Kittur, Subordinate
Judge of Honavar,

Suit to recover Rs, 65 as balance of rent,

One Vishou who owned the land in suit died leaving him
surviving two daughters, Kuppi and Savitri, Kuppi was
married to Rama Hedge and she died in or about the year 1899
leaving her surviving her husband Rama. In the year 1907
Rama Hegde brought the present suit against Kappabhatta
Vishnubhatta, the tenant of the land, as defendant 1 and against
Savitri, as defendant 2 to recover a share in the rent which
devolved on him as heir of his wife Kuppi, deecased.

Defendant 1 denied the plaintifi’s right to vecover the rent.

Defendant 2 contended suter alia that plaintiff’s wife Kuppi
was not entitled to ashare in the estate of her father, she

- having been well off and possessed of moveable and immoveable

property ; while the defendant belonged to a poor family and
she was entitled to inherit in preference to the plaintiff’s wife,

* Second Appeal No, 803 of 1909,
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While the suit was pending the plaintiff Rama Hegde died
and his nephews were brought on the record as his legal
representatives.

The Subordinate Judge found that both Kuppi and Savitri

were the heirs to their father. He, therefore, allowed the elaim..

On appeal by defendant 2 the District Judge reversed the
deeree and dismissed the suit on the ground that Kuppi’s right
of heirship passed to her sister Savitri by survivorship.

The plaintiffs preferred a second appeal.

S, 8. Pathar for the appellants (plaintiffs) :—The lower Court
was wrong in holding that Savitri took by survivorship the
interest of Kuppi. Under Hindu Law in the Bombay Pre-
sidency the daughter succeeds to an absolute and several estate
in her father’s immoveable property; Haribhat v. Damodar-
bhat®, It islaid down in Bulekidas v. Keshavlal® that in
the Combay Presidency the daughters take not only absolute
but several estates. The rule, however, is different in Bengal
and Madras, The remarks of Mr. Melvill, J., are very apposite :
““This is the view which appears to have generally been taken
by the Shastris and to have commended itself to the learned
authors of West and Buhler’s Digest and it is certainly a far
more convenient rule than that of regarding as joint tenants
two or more daughters who have married into different families.”
The ruling in Rindalas v. dnacharga® relates to sisters and
approves of the decision in Hariblat v. Damodarbhet'®. West
and Buhler in their Digest of Hindu Law at page 106 lay down
that daughters take in the Bombay Presidency separate interests
excluding the right of survivorship contrary to the rule applied
in Bengal and Madras, There is, however, a Privy Council
ruling in Raje Chelikani Venkayyamma Garw v. Raja Olelitant
Venkataramanayyamna® which might be relied on by the other
side. The remarks at page 165 favour the opposite 'contention, but
that was a case from Madras where daughters take only a life
estate and the law there is quite different as laid down in
Bulakidas v. Keshavlal®, But the said Privy Council case is
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explained in Bai Bokhmini v. Eushavlal Ranchod ®. In
Jogeswar Narain. Deo v. Ram Chandra Dult® the Privy Council -
have laid down that the principle of joint tenaney is unknown to
Hindu Law except in the case of a coparcenary between
members of an undivided family. See also Karuppar Nackior
v. Sankaranarayane Chetéy®. In the Vyavahar Mayukha,
Chapter IV, Section 8, para 10 (Stokes’ Hindu Law Books, page
86) it is laid down following the text of Manu that  If there be
more daughters than one thenthey are to divide (the estate)
and take (each a share).” This shows that the daughters take
an absolute and several estate. Though this case is governed
by the Mitakshara, it is laid down in Bhagwan Vitkeba
v. Worubai® that it is a well estabiished rule of the Bombay
High Court that where the Mitakshara ig silent and obseure,
the Court must, generally speaking, invoke the aid of the
Vyavahar Mayulkha to interpret it and havmonize both the
works so far as that is reasonably possible.

N. A. Skiveshavarkar for vespondent 1 (defendant 2) :~The
cases cited were governed by the Mayukba and not by the
Mitakshara. The present case is governed by the Mitakshara
and it must be decided according to the interpretation of the.
Mitakshara as laid down by the Privy Council in Raja Chelikant
Venkayyamma Gevu v. Raja Chelikani Venkataramanayyammna®,
At page 165 their Lordships say that widows succeed jointly,
so also daughters. We rely also on Awmirfoleil Bose v.
Rajoneekant Mitter®. The present case is governed by the
Mitakshara and it must be decided according to the interpre-
tation put upon the Mitakshara by the Privy Council.
Further this case comes from Kanara which, at the beginning of
the last century formed part of the Madras Presidency. There-
fore cases under the Mayukha would not apply.

Patkar in reply :—The law in Madras is quite different.

~ There the daughters take only a life-interest like the widows

and ave therefore placed by the Privy Council on the same
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footing. But as laid down in Bulakhides v. Keshavial® the
law in the Bombay Presidency is quite different. It is laid
down in acase from Dharwar governed by the Mitakshara
that a daughter takes an absolute estate in the property
inherited from her father Gulappe Dowingappa v. ZTayawa
Kempanng®, The Mayukha is quite clear and according to
Bhagwan Vithobe v. Warubai® where the Mitakshara is
silent or obscure, the Court should invoke the aid of the
Mayulkha.

Scorr, C. J. :—The question in this appeal is whether the
plaintiff or the second defendant was the person entitled as
landlord to receive rent from the first defendant for property
of which the latter was a mufgend tenant.

The last male owner of the property had two daughters,
Kuppi and Savitri, Kuppi was married to Ram Hegde. The
heirs of Kuppi’s hushand, Ram Hegde, are plaintiffs in this case,
Savitrl is the second defendant.

Tt is contended that on Kuppi’s death Savitri acquired her
interest in the property by survivorship. This contention is
based upon c¢.rtain Madras decisions of which the latest is to be
found in Raje Chelikant Venloyyomme Garw v, Rajo Chelikani
Venkataramanayyanmne®, from which it appears that according
to the Mitakshara, as interpreted by the Madras High Court,
danghters inheriting from their father take jointly and do not
take absolute interests in separate shares.

In the Bombay Presidency, however, it has long been held
that a davnghter taking property from her father inherits it as
stridhan and it follows that two daughters taking from their
father take their shares separately and absolutely.

The result is that where property so inherited has not been
physically divided it is held by them as tenants-in-common and
not as joint tenants and between them there can be no
survivorship,
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It has been urged on behalf of the respondent that we ought
to follow the rulings applicable to the Madras Presidency,
}aecause this case comes from Kanara which, at the beginning of
the last century, formed part of the Madras Presidency,

The rule, however, which has heen always followed in cases
affecting the inheritance of property under Hindu Law is to
adhere to the decisions of the Court to which the district from
which the case arose is subject; and it has not been contended
that in the district of North Kanarva any different rule has
been laid down by the Bombay High Court from that which
applies to the rest of the Presidency in the case of property
inherited by daughters from their father.

We, therefore, think that the District Judge has come to an
erroneous conclusion in holding that the second defendant
succeeded by survivorship to the intevest of her sister in the
properxty in suit.

We reverse the decree of the District Court and restore that
of the Subordinate Judge.

The defendant No. 2 must pay the costs of this appeal and
of the lower appellate Court.

Decrec reversed.
. B. R,




