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date of breach, and the plaintiffis entitled in addition to interest
on Rs. 500 from the 24th September 1904 until the 15th June
11906 and the costs and expenses he was pub to owing to the
breach. There must be an inquiry into the damages. ) ‘
Attorneys for the plaintiff :—~Messrs. Malvi, Hivalal, Mody
and Ranchhoddas.
Attorneys for the defendant :—Hessis, Ardeshir, Hormagj,
Dinsha § Co. and Messis. Hivalal § Co.
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Before Sir Lawrence Jenkins, K.Q.L K., Olief Justice, and
My, Justice Hewton,

BANOO BEGUM AND OTHERS, APPELTANTS AND OrroNENTs, ». MIR
ABED AL Axp oTuERs,* RESPONDENTS AND APILICANTS; AND MIR
ABED ATLI AND oTHERS, APPELLANTS AND ADPLIcaNTs;, v, MIR AUN
ALL AND o7HERS,* RESPONDENTS AND OPrONENTS,

Matomedan low—Creation of vested remainder by o Malomedun—Spes
suceessionis—Creation of life-intercst amongst Shias allowed,

Tt is possible for a Mahomodan to ereate o definite intorest like what would
he called in English law a vested remainder, aad such a vemainder, though
liable tio be displaced, s not a mere expectancy in succossion by survivorship or

other merely contingent or possible right or interest, but an interest that could
be attached and sold.

Umes Chunder Sircar vo Mussummat Zahoor Fatima® followed.

Amongst Shias the creation of a life-intevest is allowed, and it apyosrs
according to Shia authoribies that during the period of the life-inforest the
doferred interest cnn he dealt with by way of sale, gift, and otherwise, provided
that there is no intorference with the particular estate, and it wounld soem to

follow that the purchaser or doner could deal with the interest so acquired by
hin,

APPEAL from the judgment of Russell, J.

# Original Suit No, 595 of 1891,

‘ (1) (1890) L. R, 17 L 4, 201,
-Appenls Nos, 1479 wud 1484, i
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The material facts in this case are set out in the judgment of
Jenkins, C. J.

Strangman and Mirza, for appellants in Appeal No, 1479 and
for respondents Nos. 2 to 4 in Appeal No. 1484,

Robertson, for appellants in Appeal No, 1484 and for respon—
dents Nos. 1 to 5 in Appeal No. 1479,

JENKINS, C, J.:—These appeals arise out of proceedings in
execution of a decree, passed hy consent on the 2¢nd December
1891, whercby it was directed (amongst other things) as
follows s =

¢ And this Courb doth furbher order that tho land and dwelling-hovse sitnate at -

Bhendy Bazar or Parel Road in Bombay hearing Ward No. 8099, Street Nos. 558,
60, 62, 64 and 123 and Collector of Land Revenue ¢ld No. 720, new No, 7892
and old Survey No. 1174 and new Survey No. 7539 be held and enjoyed by the
sacond plaintiff for her life, and from and after her death that the same be sold
by public auction and the net proceeds thereof be divided among the six sons
of the first plaintiff, Khan Bahadur Mir Akbar Ali, and their beirs in equal
shares after setting aside a sum of rupees three thousand out of the said sale-
proceeds for the death ceromonies of the plaintilfs and also for the Mobarum
ceromonies, and that this sum shall be dealt with in accordance with any
divections in that behalf that may be given by tho second plaintiff by o writ-
ing under her hand or by her will and that the said second plaintiff do keep
the said property in preper repair during her life and do pay all outstandings
therefor.”

The first plaintiff was Akbar Ali, the second plaintiff was his

wife Unda Begowm, and the six sons of the fivst plaintiff Abdul”

Ali; Abed Ali, Afzal Ali, Asgar Ali, Fatteh Ali and Zoolfear
Ali and his daughter Bibijan were the dJefendants, Akbar Ali
died in April 1894. On the 11th January 1898 Afzal Ali and
Asgar Ali purported to transfer to Abdul Al all their right,
title, interest and share under the decree in the premises ab
Bhendy Bazar Street and also their one-third part or share in
the moneys to arise from the sale.

In 1899 Afza) Ali died. On the 17th of June 1903 a transfer
was expressed to be made by Fatteh Ali and Zoolficar Ali in
favour of Abdul Ali of his right, fitle, interest and share in the
property and the proceeds of sale.
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On the 2nd December 1903 Umda Begum died. On the 27th
of March 1905 Abed Ali purported to transfer in the same terms
his interest and share in the Bhendy DBazar property and the
proceeds of sale.

Then, on the 14th of June 1905, Abdul Ali died. Each
transfer was for valuable consideration, and in each ingtrument
of transfer there was a covenant for further assurance. '

On the 24th of February 1906 Asgar Ali, Fatteh Ali and
Zoolficar Ali notwithsbanding the transfer by them gave notice
of an application for sale of the Bhendy Bazar property and
for distribution of the nct sale procecds amongst the sons of
Akbar Ali and their heirs in equal shares as provided in the
decree,

The application was resisted Ly those claiming under Abdul
Ali on the ground that the applicants Dy reason of the scveral
transfers had no interest in the deerce entitling them to ask for
its execution. No objection has been taken to the procedure
adopted and the only question raised has been whether the
transfers were operative,

They bave been attacked on two grounds: first, it has been said
that the interests they purported to pass were not capable of
transfer, and, seccondly, that cach transfer was invalidated by
reason of section 257A of the Civil Procedure Code.

The only ground on which it was claimed that the interests
were incapable of transfor was that they came within clause (r)
of section 6 of the Transfer of Froperty Act, and it was not
suggested that there was any rule of Mahomedan law more
favourable to the applicant’s contention. That clause iy in these
terms ¢ “The chance of an heir-apparent succeeding to an estate,
the chance of a relation obtaining a legacy on the death of a
kinsman, or any other mere possibility of alike nature, eannot
be transferred.”” What therefore we have to consider is whether
the interests and shares expressed to be transferved come within
these words. Manifestly the transfer by Abed Al dows not
cone within the words, for Umda Begum was dead ab its date
and Abed Ah § mtercs’c had thus vested in possession. -
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‘But ab the date of the other two transfers she was alive, and
Afzal Ali did not even survive her. Therefore, it is argued, the
transferors had not at the date of these two transfers anything
more than a possibility within the meaning of clause () of
section 6.

This contention rests on the view that the Mahomedan law
coes not recognize a vested remainder, and in support of this we
have been referred to Abdul Wakid Khan v. Mussumat Nuran
Bzbi®).  Bub the actual point there decided was as to the con-
struction to be placed on the documents evidencing a compromise,
~ though no doubt their Lordships were influenced in coming to
their decision by the consideration that it appeared to them to be
opposed to Mahomedan law to hold that the compromise created
a vested interest similar to a vested remainder under the English
law, for such an estate, they said, did not seem to be recognized
by the Mahomedan law. In estimating the applicability of this
decision to the present case it must be borse in mind that the
parties were Sunnis and that their rights were governed by the
Hanafee law,

In arriving at their conclusion their Lordships cited a previous
decision of the Privy Council in Mussamat Humeedn vo Mussamut
Budlun®. There the High Court of Calcutta had held that the
effect of the transaction under discussion was that a Mahomedan
son had ecreated in his mother’s favour a life-inferest in the
property in suit. As tothis their Lordships of the Privy Council
said : “ Upon what grounds then ought it to be held that what
the son gave up, he gave up for only the life of his mother
retaining the legal reversion in himself ? The creation of such
a life-estate does not seem to be consistent with Mahomedan
usage, and there ought to be very clear proof of so unusual a
transaction.”” And then their Lordships go on to say that they
are of opinion that the expressions used taken in connection with
the rest of the evidence are too weak to prove a transaction so
improbable among Mahomedans as an alienation by the son for
the life only of his mother,

(1) {1885) L. R.12 1, A, 91, (2) (1872) 17 W, R. 526 (Civ. Rul),
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It is true that their Lordships do not affirm thé validity of
such a transaction hut they certainly do not discard it as
impossible,

And this brings me to Umes Clunder Sircar v. Mussummat
Zakoor Fatima®, There a Mahomedan granted property in
mokurruri to bis second wife with the condition that if she
should die childless it should go to his two sons by another wife,
The second wife had no child, While the grantor was still alive
a decrce-holder attached the inberest of one of the sons and after
the grantor’s death the right, title and interest of the judgment-
debtor was sold,  One of the questions discussed and determined
by their Lordships was as to whether the purchaser took
anything, It was decided that he did.

Their Lordships said :

“The sale took place, ond the certificate was granted on the 22nd of Sepbembcr,
1870, and it is there certified thot the decres-holder has been declared as the
purebaser of the judgment-debtor’s vight in 1 anna out of 16 annas which wore
mortgaged, and so forth, and by another certificats there isa similar declaration
as to the 7 annag, 8o that it is quite clear that the intention wag to attach
and to sell whatever right and intevest the judgment-debtor Farzund had in
the 8 annas of the propoxty. The question is, what interost had he as regards
these 17 daws ?  That depends wpon the constrnetion of the deed of the 26th of
Jamuary, 1871, Inthat deed thero may be somo obscurity as to the exact interest
that the childeen of Sultan Ali end his wife Amani Begum were to take, bub os
applied to she events thab have happened there is no obsewrity aboubit,  Sultan
Ali, the then owner of 1 anna and 14 dams, grants that ghare in mekurvuri
farm to his wife Amani Begum en this condition, that if she hag a child hy
him the grant shall be taken as & perpetuad mokurimri,  Whether deseendible to
childven or taken by children in vemainder does not matber now (the deed is
rather obscure on that peint), butb it is togo to the child of Sultan Alland Amani
Begum in perpetual inheribance. o ease of no ¢hild being born, then it is
ouly to be a life inclourruri, and after the death of Amani Begnm tho proporty
is to como to the pomssssion of the scttlor’s two sony, Farzund and Farhut.
There is to be paid the Government ruvenue on the share of the estate, and one
rupee to the settlor, At the time of the attachment Sultan Ali was still living,
nnd, ab all events, in contomplation vf law there might be a child 1o take; but
the decd confors upon the soms Farzund sl Farhut o definite interest, 1ike
- what we should call in English law ' vested romsinder; only that it was lablo
- b0 be displaced by the event of thero being a son of Sultan ALl by Awmni

) (1890) TR, 17 X, AL 201,
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Begum. Between the attachment and the sale—very soom after the attach-
‘ment—Sultan Ali died, and then the contingeney, such as it was, was entively
put an end to. It is quite true the parties might not kmow whether Amani
Begum was with child by Sultan Ali or not, but the fact was determined at
that time, and there was no longer any ccntingency in the eye of the law, It
does 1ot in their Lorships’ view, very much signify whether Sultan Ali was
alive or dead at the time of the sale, but they Wish to guard themselves against
being supposed to concur in an argument that was pressnted at the Bar, to the
effect that if between the time of attchment and the time of sale events should
happen which would have the effect of aceelerating or enlarging the interest of
the judgment-debtor as it stood at th: time of attachment, that awgmented
interest would not pass by the sale which purports to convey all that the judg-
ment-dehtor has ab the time. But taking the case most strongly against the
plaintiff, supposing that he could gat nothing but that, which wis capable of
attachment, and was actually attached on the 14th of April, 1879, their Tord-
ships hold that, this interest in remainder is a property which was capable of
being attached, and which was intended to be attached. It is said that by
section 266 this property was net liable to attachment, because it is there
provided that ‘The following partiewlars shall not be liable in attachment’
and among them Is, ‘an expectancy in succession, by surivorship or other
merely contingent or possible vight or interest.” It seemsto their Lordships
that in all probability the High Coutt, who held that the 17 dams were mot
attached, must have had this section in their view, though they do not refer tio it

beeause they treat the case ns if the two sons had no interest during the life of

their father, but as if, npon the father’s death, they inherited the property from
him. But that is not the case, excepting as regards the one rupes, which for
this purpose may be thrown oub of consideration altogether. Bxocept as regards
that one rupee they inherited nothing from him, He had in hislife-time parted
with the whole property, either to Amani Begum, his wife, and her ¢hildren by
him, or to his two sons. That interest given to the two sons appears to their
Lordships not to fall within the description of an expectancy or of a merely
contingent or possible right or interest. Their Lordehips therefore hold that
as rogards the 17 dams the plaintiff has the priority, and that the decres
of the High Court is erroneous to that extentid).”

This case then affirms the possibility of the creation by a
Mahomedan of “a definite interest like what we should call in
English law a vested remainder,”” and that such a remainder
though liable to be displaced was not a mere expectancy in
succession. by survivorship or other merely contingent or
possible right or interest, but an interest that could be attached
and sold,

@ (1890) L, R 17 L A, 201 at pp. 208, 209,
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Now here we have to do with Shias and not with Sunnis, and
where they are concerned the creation of a life-interest is
allowed. This is well recognized, and it is supported by
Exhibits Nos. 4 to 9% which are ¢xtracts from Mahomedan law
books, translated for the purpose of this case.

¥ Tixmsre Ne. 44

{Translation of an extract in Arabic from an un-numbered page of Fazkiratsl

Fukaha, s Mahomedan Law-Book of the Shins, Vol. 11, Chapber on Wak§).
* * * *

If A gives away his house to B by way of a Suknn, Umre or Rukba by fixing »
period, the house does not go ont of his (A’s) ownership and it is lawfal for (him) the
owner to sell the house and in that cage the Sukna and (? or) Umra docs not becowme
null and void—-nay the Sakin (person cnjoying Sukna) iy entitled to the right of
residence, which is alrcady made over to him ; consequently, if the purchaser was
aware of the fact, he has o option to aunul the contract but if ho was not aware,
it is optional for kim to caneel the salo or to confirm it at the full price with « view to
derive (some other) benefit £from the proporty.

YExnrsmn No. 8§,

(Tranclation of two extracts in Arabic from Hadaik-wn-Nadivah, o Mahomedan
Law-Bool of the Sliag, Vol V, page 514), .

* " *
* # *

It is well known among the As-hab (Jarists) that Sukna (vight of residence),
Umra (life-interest) and Rukba (giving away a property for a fixed period or on
condition that the same should ultimately revert to the surviver) do not hocowa null
and void by sale,

¥ * # ¥
# * % *

Since you bave Inown that sale is Jawful in the {ahove mentioned) caso (of Sukna
or Umra), if the profiy of the property which is sold is already taken away (by the
person enjoyirg the Sukma or Uwmrs), the purchaser if he be aware of the fact, has
no option (to put an end to the econtract) becanse of his having gone in for a thing
the profit of which hay already been taken away, It is thevefore obligatory on him
to wait till the cxpiration of tho poriod or (termination of) the life-interest, after
which the profit will revert (6o him)e Dub it is lawful for him, pending the period
and during the life-intercst, to Cevive henefit out of the property by sale, gift, emanei-
pation and such other acks as do not interfere with that particwlar interest (of Sukua
or Umra)s

LExursrr No. 6,
o (Translation of an extract in Arabie from an nnamumbersd: page of Kifuyabul,

Ahkgm, 2 Mahomedan Taw-Book of the Shias, Section on Sulkna, cfe,)
A R P * ) # . *
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The genﬁineness of these texts has not been questioned, nov
has any authority been cited in opposition to them,

And whatever can be given away as Wakf (5. 2, an endowment) is lawful to be
given away as Umra or Rukba.

* * % *

It (the contract of Sukna, ete., does not hecome null and vold by sale—nay the fuls
filment of what is stipulated is obligatory and the purchaser should wait till the
expiration of the period or (termination of) the Life-inferest, after which the profis
reverts to him . . . According to the said Sahiha (correct tradibion) bub hefore that
such acts as do not interfere with the intevest (of the person enjoying Sukna, ete.) like
sale, gift, emancipation, ete., are lawful for him,

* ¥ % *
Exmrsrr No. 7.

{Translation of an extrach of o Persian Law-Book of the Shia Sect called Sigh Ulkud
of Sheik Moortiza).

“ And if ths owner sells the house during the period, the vight of residence is not
thereby rendered null and void, but the purchaser will not be the owner of ifs profit
during the time the residence lasts,”

Exszrerr No, 8.

(Translation of an extract in Perslan from Jame-i-Abbasi, 2 Mahomedan Law-Book
of the Shins, Seetion on Sukna (vight of residence) and Umra (a life-grantor a life-
interest), page 142). '

Bection 2 on Sukng and Umra s

If a person says to anotler “Reside in thishouse 5o long a3 you are alive,” then thero
are three conditions necessary for the same, First, proposal such as, I have given
you room in such and sueh a bouse.”” ¢ ¥ have given you a life-interest ™ (in sueh
and snch an estate) or 1 have given you such and such a thing for such and such a
time” and such other expressions as may be in keoping with the above. Secondly:—
Acceptance.. Thirdly:—Possession.  And if theaet of causing one to zeside in & house
is made contingent on his (the grantor’s) own life or to thab of the resident or if the
time is fixed, (the contract) becomes binding by his (the resiclent’s) taking possession
(of the house) and the same roverts to the owner affer the death of any of them ag
stipulated, Hence, if one says “you ave to reside iu this house so long as you are
living,”” the same reverts to the owner on the death of the resident. And asto this
case, if the owner dies, it shall notbe lawful for the heirs of the owner to eject the
rvesident, And if one says « Reside in this house till the time of my desth,” then tle
resident should vacate the same on the death of the owners Butif the resident. dies
hefore the owner, it shall nob be lawfal for the owner to eject the heirs of the resident
dming s own life-time. If the contract is not made contingent on death, he can

ejcet the resident whenever he likes. And whafever is lawful to be given in Wakf is .

also lawful to be given in Sakma and Umra, And (the contrach of) Sukna or Umra
thereof does not become null and void by the sale of the house. Andif the Sukna is

absolute, the resident himself and his family (only) are to live in the same, fub if the _

7 20163
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The extract, Bxhibit 5, is interesting as expressly aiﬁrming the
proposition that during the period of the life-interest the
deferred interest can be dealt with by way of sale, gift and
otherwise, provided that therc is no interference with the
particular estate, and it would seem to follow that the purchaser
or donee could deal with the interest so acquired by him.

Therefore what weighed with their Lordships of the Privy
Council in Mussamut Humeeda’s case and Abdul Wakid Khaw’s
case has no application, for it would not be correct to extend
to Shias the proposition that the ereation of a life-estate did not
scem to be consisbent with Mahomedan usage,

How then is the decree of the 22nd December 1891 to be con-
sbrued ? It appears to me clear that Umda Begum was intended
to take, and in fact did take, no more than a life-interest,

Then did the six sons take ouly the chance of an heir-apparent
suceeeding to an estate, the chance of a relation obtaining a
legacy on the death of a kinsman, or any other mere possibility
of a like nature ¥ I think not. I think from the words used,
and having regard to the fact that the partics were Shias, that it
was intended thab the six sons should take vested interests
capable of transfer and that the words are apt for that purpose.

The decision in Umesk Clunder Sirear’s case affirms the legality
of such an interest, and we have here the further circumstance
that these interests were created by a deeree binding on those
now before us and actually sought to be executed by those
who contend that such an interest could not he created.

samo {4, & Fukng) is stipulated for obher people besides thom, i6 i lawful for them
{to live theve)

Exumir No, 9,

(Iranslation of an extract from Javahirnl Kalam, an Arabie Commentary on the
Sharpya-nt-Istamn Taw-Book of the Shia Mohammadaus, Chapter on Sulma (viglt
of residence), page G19),

* * "

And {the underlined is the toxt of the original) if one snys « T have givon this house

to you and to your descendants by weay of Tmra, the same is Unra (Qifesgrant or life

‘Anterest)s  The same ¢, e, Unira shall therefore confinue to he binding so long as the
+ ‘dloseenidants may be oxisting and on their extinetion, the profit shall vevert to the
‘omner, - Bub as vogards tho house itsclf, the snme remuing the property of tho owney,
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Therefore'I hold that Abdul Ali acquired the shares that were
expressed to be transferred to him.

The ohbjection that section 257A of the Civil Procedure Code
stands in the way of those who claim under Abdul Ali is in my
opinion unsound. The transactions clearly do not come within
the words-of the section, We must therefore vary the order of
Rusgell J. so far as it determines that any of the transfers were
inoperative. , ‘

The respondents 2, 3 and 4 in appeal 1484 must get their
costs of that appeal from the appellants, In appeal 1479 the
appellants must get their costs from the respondents.

Order varied.

Attorneys for appellants in Appeal No. 1484 and for respon-
dents Nos. 1 to 5 in Appeal No. 1479 i— Messrs, 4rdeshir,
Hormusgi, Dinshaw § Co.

Attorneys for appellants in Appeal No. 1470 and for respon-
dents Nos. 2 to 4 in Appeal No. 1484 : Hessrsa Mirea and Mirza.

B. N, L,

APPELLATE CIVIL.
Before Sir LZawrence Jenkins, K.C.LE., Chiaf Justice, and
M, Justice Batelhelor.

JAMSETJT MANEKJII KOTVAL (orreinan PLAINTIFF), APPELLANT, 7.
HARI DAYAL (or1aINAL DEFENDANT 1), RESPONDENT.*

Civii Procedure Code (Aot XIV of 1888), sections 232, 244, 572 and 647~

Decyee for an injunction o protect land—Sale of the land~—Subsequent suit
by the purchoser for an injunction—Ewxccution of the former decree
cannot lie.

A obtained an injunction againgt B restraining him from obstructing Ain
the exercise of his right of way tohis (A's)land over B’sland, A subsequently
sold his land to C, B similarly obstructed C. C then brought a suit against
B for an injunction in terms similar to that formerly obtained by A, B
contended that C's romedy, if any, was by way of execution of the decrec
obfained by A '

s Appoal from order No, 18 of 1906,
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