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then took the case to the Judge. That is not an appeal. They 
were entitled to have the opinion of the Judge/' And Lord 
Justice Cotton follows up by the observation that the losing 
party has a right to rerjmre that the matter should be decided 
by the Judge himself.

Formerly all pauper investigations used to he put on the Board 
of a Judge hearing short causes and they were dealt with by the 
Judge. This duty is now under the Rules delegated to the 
Prothonotary and this has worked most satisfactorily and has 
saved a great deal of the Court’s time. On the authorities 
however and under Rule 80 (a T) it seems to be, the right of a 
party dissatisfied with the Prothonotary^s decision to apply to 
the Judge to have the matter adjourned to him and I take it that . 
the Judge in chambers is bound to take up the matter and decide 
the matter for himself.
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Indian Contraci Act (IX  of 1872), section 73— Vendor and purchaser—  
Contract to sell immoveaUe ]iroperty~~Dmuiges for breaoji of suc7i contmci.

The rule in Flureau v. Thornhill (i) is not law in this country.

Section 73 of the Confcraol; Act imposes no exception on tKe or dinary law a& 
to damages, whatever the subject-matter of the contract. In ca.see of breach of 
contract for sale of immoveable property throngh inability on the vendor’s part 
to make a good title the damages must be assessed in the nsnal way unless it 
can be shown that the parties to the coiitract expressly or impliedly contracted 
that this should not render the vendor liable to damages.
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T h e  facts of this case are clearly set forth in the Judgment. 
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1007. M acleoDj J. ;— One Ichclialal Pranjivaiidas died on the 1st April
Eascuiiod 8̂69 having oxecafced a will dated the 20th January 1869 (Exhi

bit G) by which he appointed Vasudeo Krishnaji and Purbhudas 
DAS. Pranjivandas executory. Vasudeo renounced and Purbhudas died 

in 1890. In 1897, Suit No. 662 of 1897 was tiled by Bai Jadav, 
the widoW; and Bai Devkore, the daughter, of the testator for 
inter alia the construction of the will. Under a decree of the 
Appeal Oourt in that suit̂  dated the 13th day of October 1899, the 
Court declared that two trustees should be appointed to carry out 
the trust under the will of the testator, and it was referred to 
the Commissioner to enquire as to who were fit and proper 
persons to be appointed such trustees. By an order of the 17th 
April I90l made in the said suit; Manmohandas Kamji and 
Kalliandas Keshavdas/the 1st and 2nd defendants in the present 
suit, were appointed trustees under the said will with power to 
sell in one or more lots the properties of tho testator mentioned 
in tho said will. Acting under the said power to sell, the trustees 
contractcd to sell certain portion of tho testator’s property in 
1902, and the plaintiffs, in Suit 652 of 1897, took out a notice of 
the 19th February 1902 to restrain them from selling. The appli
cation was refused with costs on the 25th ]?ebruary 1902 
(Exhibit I). Again in 1903 the trustees contracted to sell 
certain other portions of the testator’s property and Bai Jadav 
filed Suit No. 191 of 1903 against the trustees and others 
to prevent the sale being completed. By an order dated 
tho 6th August 1903 (Exhibit T) made in that suit tho trustees 
were ordered to complete the sales. The suit abated owing to 
tho death of Bai Jadav. By an agreement dated the 21 at 
September 1901i (Exhibt A), tho trustees contracted to sell a 
certain portion of the testator's property to the plaintiff in this 
suit, but by another agreement dated tlic £'Mh September 1004.' 
(Exhibit B) the trustees contracted to sell another portion to tho 
plaintiff and it was understood that this agreement was to bo in 
substitution o£ the agreement of the 21st September 1904, and 
the earneat-money of Rs. 500 paid under that agreement was to 
be taken as having been paid under this agreement. The import
ant words in Exhibit B arc these; As to whatever objections 
:^nd disputes there’may be in connection with the land the samo 
^hall l3.e cleaxeti at your cost.’  ̂ Correspondence followed between
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Messrs. Mo'fcilal and Co. oa behalf of the vendor and Messrs. 
Ardeshir Hormasji and Dinshaw for the trustees regarding the 
completion o£ the contract. But on the 1st Decemhev 1904 
Mr. Hiralal Dayabhai, solicitor for Bai Devkore, wrote to Messrs. 
Motilal and Co. (Exhibit F) objecting to the sale on various 
grounds and giving notice that she was about to file a suit against 
the trustees. On the 3rd December 1904, Messrs. Motilal and Co. 
wrote to Messrs. Ardeshir Hormasji and Dinshaw calling on them 
to clear the objection. On the 22iid December 1904_,Bai Devkore 
filed the threatened suit No. 882 of 1904. The plaint is Exhi
bit H. On the 7th February 1905, Messrs. Ardeshir Hormasji 
and Dinshaw wrote to Messrs. Motilal and Co. as follows: “ We 
are taking steps to obtain an order from the Court to complete the 
sale herein and have ah'eady given notice of same to Bai Devkore.” 
I may mention here that the whole of the correspondence 
annexed to the plaint has been put in as Exhibit E. The notice 
of motion (Exhibit J) was actually dated the 6th February 1905, 
On the 17th April 19 05, the mo'tion was brought on and was 
^adjourned to the hearing of the suit, Bai Devkore under
taking to indemnify the trustees against any damages they 
might have to pay owing to the delay in hearing the motion 
and to pay within four days Rs. 500 as security for such 
damages. The order is Exhibit V. On the 26th August 1905, 
the suit came on for hearing but meanwhile negotiations 
had been going on for a settlement and a consent decree 
was taken (Exhibit L), the effect of which, as far as the trustees 
were concerned, was that they were relieved of their trusteeship 
on being fully indemnified by Bai Devkore inter alia against 
any claims that might be made against them by the present 
plaintiff. The notice of motion of the 6th February 1905 was 
by intention not referred to in the consent decree but was 
brought on on the 28th August and of course discharged by an 
order of that date (Exhibit Q). Correspondence followed between 
the plaintitf^s and the trustees  ̂ solicitors to which it is not neces
sary to refer in detail  ̂ and eventually the carnest-money was 
returned on the 15th June 1906. The plaintiff then filed this 
suit, on the 19th July 1906, against the trustees praying for 
interest on the earnest-money, all costs, charges and expenses
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3907. whicli lie Imd been put to, and for damages for tlie"loss of liis
Kattohhot)̂ ' On the 24tli September 1906, the defendants issued a
_  V. third party notice (Exhibit R) against Bai Devkore. By an order
 ̂ of the 16th October 1906 (Exhibit S) Bai Devivore was given

leave to defend the suit but this order was amended by a further 
order of the 27th June 1907 by which Bai Devkore was given 
liberty to conduct the defence of the suit in the name of the 
defendants and her written statement was struck off.

The defence, therefore, has been conducted by Bai Devkore but 
she is only entitled to raise such defences as could have been 
raised by the trustee defendants. On the facts as above stated 
I shall now deal with the issues raised by Mr. Strangman for 
the defendants. On the first and second issueŝ  whether the 
defendants were not bound to conscnt to the decree of 
the 26th August and whether the plaintiff has any right 
against the defendants in view of the said [decree, I am 
clearly of opinion they were not bound to consent so asj 
to prejudice the rights of parties with whom they had con
tracted. They were entitled to ask the Court to sanction the 
sale to which Bai Devkore objected and the plaintiffs right 
against them could in no wise be afiected by the consent decree* 
On the third issue, whether the plaintiff was entitled to impose 
upon the defendants the condition contained in his letter of the 
28th January 1905, the defendants by taking steps to clear the 
objection have debarred themselves from raising this question. 
However, apart from thatj it is quite dear that under the circum
stances mentioned above the plaintiff was entitled under the 
agreement of the 24th September 1004 to impose the condition. 
The threat to treat the agreement as cancelled if an order was 
not obtained within ten days was never acted upon by cither 
side and cannot be considered seriously. Issues 5, 6 and 7 raise 
the most important questions in the suit. Mr. Strangman 
has argued that the defendants did everything in their power 
to clear the title, that they did not disable themselves from 
carrying out the contract, that as the condition imposed by the 
plaintiff had become impofssible through no wilful default on Ihoir 
.part they were abso  ̂ from liability under the agreement,
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anti that in  any event, the rale in M im m  v , ThornJdll<̂  ̂ , 
applied. • - EAuanHOB

'EJ*
Now the situation; as far as the defendants were concerned, Mamohan- 

on the 17th April 1905 when the notice of motion was adjourn
ed to the hearing and on the 26th August 1905 when the con
sent decree was passed  ̂ is to my mind quite clear from the 
evidence of the first defendant and Mr, Framroze the defendants  ̂
solicitor. The trustees were naturally anxious to be free of 
the burden of their trusteeship which had proved to be unexpec
tedly onerous owing to the attitude taken up by Bai Jadav and 
Bai Devkore, and they were quite willing to be freed from that 
burden provided they were fully indemnified. They must 
have known that the result of their action would be that the 
objection to the sale to the plaintiff could not be cleared and 
that they would be unable to perform their part of the agree
ment.

But rather than run the risk of the consent decree not being 
passed they preferred to disable themselves from clearing the 
objection, and in consequence there was a breach of the contract 
of the 24th September 1904. After the breach the defendants 
treated the plaintiff in the most off-hand fashion. No notice 
was given to the plaintiff that the contract could no longer be 
completed and after the plaintiff had had inspection of the drafts 
of the consent decree and the order of the 2Sth August, Messrs.
Ardeshir Hormusji and Dinshaw on the 15th September 1905 
sent Rs. 500 to the plaintiff’s solicitor, without a word of regreb 
or explanation and without saying anything about the costs 
and expenses the plaintiff had been put to since the contract 
was made. Plaintiff’s solicitor having no instructions to 
receive the money could not then accept it̂  but on the 19th 
September 1905 they wrote to Messrs. Ardeshir Hormusji and 
Dinshaw, that they had instructions to receive it without 
prejudice. The money was not sent till the 15th June 1906.
Meanwhile the plaintiff^s solicitor had been corresponding 
with Mr. Hiralal Dayabhai, solicitor for Bai Devkore, and in
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1907. Mr, Hiralal’s letters of the 21sfe and 25th April 1906 the defence
B anohhod now set up was foreshadowed.

M a h m o h i n -  The plaintiff is, therefore, entitled to damages under section 73 
of the Contract Act. But Mr. Strangman has argued that the 
rale in Mureau v. ThornMlP\ followed in Bain v. FciheTgilU^\ 
applies, namely that a purchaser of real estate cannot recover 
damages for the loss of his bargain but only his deposit and 
expenses, and that that rule has been held by this Court to be 
the law of British India: TUainhr Smdarji v. Cassibaî K̂ 
But that rule does not apply to cases of wilful default: JEngell v, 
FitcM^K Nor_, it seems, to unreasonable omission to complete 
the title by taking some definite steps in the vendor^s power; 
Dâ ' V. Binghton'̂ '̂  In that case the vendor failed to obtain 
the lessor’s consent which was necessary to the sale. Lindley 
M, 11. observes at p. 329 ; “  If Dunn’s representatives had tried 
to obtain the lessor ŝ consent and had failed. Day could have 
obtained no more damages than those he has recovered,...., 
why, then, should he obtain more damages if no attempt is made 
to obtain the lessor’s consent than he would be entitled to 
if a proper effort to obtain such consent had been made 
and had failed ? The only reason which can be assigned for 
deciding that he is entitled to more is that the rule which limits 
his damages in the first case is itself an anomalous rule based 
upon and justified by difficulties in showing a good title to real 
property in this country, but one which ought not to be extended 
to cases in which the reasons on which it is based do not apply 
If he had had the facts of this case before him I think the 
Master of Rolls would have expressed himself in exactly similar 
terms. Since if the motion of the 6tli February 1905 had been 
heard on its merits and discharged, the same result would have 
followed as if Singleton had failed in a proper attempt to 
obtain the lessor^s consent. It is quite clear the motion was not 
heard on its merits. Sir Francis Jeune says at p. 332 : The
present action is not, I think, to be regarded as an action for

:(1) (1776) 2 W. Bl. 1078. (3) (18S6) 11 Bom. 272.
,(1S74) L. K. 7 H. h, :158. (0 (1809) h. E, 4> Q. B. G30.

v5) [1899] 2 Cb, 820,
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breach of- contract to sell the lease of the hotel in question. It
is really an action against Mr. Singleton for failing in his Eakoheob
duty to obtain, if he could  ̂the consent of the Charterhouse to a manbwhan*
' transfer/'' In this case the defendants agreed to clear objections 
in connection with the land and they failed to do so. I have 
already stated that in my opinion the defendants were not 
bound to consent to the consent decree of the 26th August 1905 
without having the notice of motion heard on its merits  ̂ and 
whichever way one looks at it I cannot imagine a clearer case 
of wilful default. But further I am not prepared to hold that 
the rule in Fhreaii v. lViornMll̂ '̂ '> is law in this country. See 
Pollock and Mulla^s Indian Contract Act at p. 263, and the 
dictum of Farran, C. J., in NagarcUs 8a%hJiagyadas v. AJhmedMian̂ \̂
“  The legislature has not prescribed a different measure of damages 
in the case of contracts dealing with land from that laid down in 
the case of contracts relating to commodities. ’̂ In PUamher 
Smdarji v. Cassibaî -''̂  no reference was made to the Contract 
Act, and therefore that case cannot be taken as holding that the 
rule must be read into section 73 by which I am bound, When 
the Contract Act was passed Bain v. had not been
decided, and the rule in FkiTeau v. ThornJi.ilU'̂ '̂  had already been 
limited by subsequent decisions. As section 73 imposes no 
exception on the ordinary law as to damages whatever the subject- 
matter of the contract, it seems to me that in cases of breach of 
contract for sale of immoveable property through inability on the 
vendor’s part to make a good title the damages must be assessed 
in the usual way, unless it can be shown that the parties to the 
contract expressly or impliedly contracted that this should not 
render the vendor liable to damages. Each case should be dealt 
with on its own merits. To apply a rule of law which can 
only be extracted from a series of English decisions, instead of 
the law especially enacted for British India by the Legislature, 
would be to disregard the numerous rulings of this Court on 
that point. In this case the damages will be the difference, if 
any, between the contract price and tho market value at the

(1) (1776) 2 W. Bl. 1078. CS) (188f3) 11 Bom, 272,
(2) (1895) 21 Bom. 175 at p. 135. ('i) (1874) L. 1\, 7 H, L. 158.
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date of breach  ̂and the plaintiff is entitled in addition to interest 
on Rs. 500 from the 24th September 1904 until the 15th June 
1906 and the costs and expenses he was put to owing to the 
breach. There roust be an inquiry into the damages.

Attorneys for the plaintiff \--MtssrB. Mahii lliralal, Mod^
and liM ch/iod d as.

Attorneys for the defendant Ardeshir, IlomasJij
DinsJia Sj' Co. and Messis. Hiralal Co,

B. N. L.

THE INDIAN LAW UEPOBTS. [VOL. X X X IL

OEIGINAL CITIL.

1907. 
Se t̂emhdi' 27*

Before Sir ZcmreMe Jenkins, K.C-I.S.^ Chief Justice, and .
Mr. JusticR Seaton.

BANOO BEGUM and othhes, Apphllahth and Oppone'nts, v . MIE
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; AIjX AITD OTHBES,* EbsPONDISNIS a n d  Ol’rONENTS.

3£ahomedan law— Creation, of vested remainder hy a MaJiomedmi— Spos 
suecessionis— Creation of Ufe-intenst amongst Sliias allomed.

It is possible for a Maliomedaix to create a definite intorost liko what %vou]d 
be called in English law a vested remaindci’, and eucli a remainder, though 
liable to be displaced, is not a mere expectancy in sncoession hy siu'vivorsliip or 
other merely contingent or possible light or interest, bnt aa interest that could 
be attached and sold.

Unies Qlmnd&‘ Birear Y, Mussimniat Zahoor Fatimai'̂ '> followed.

Amongst Shias the creation of a life-interest is allowed, and it apjoars 
according to yhia atifchorities that during the period of the life-interest the 
deferred interest can ho dealt with by way of fs’alo, gift, and otherwise, provided 
that there is no intorforeiice with the particular estate, and it would soem to 
follow that the purchaser or donee? could deal witli the intoresfc so acquired hy 
him.

AW’EAL from  the ju d g m en t o f  Kiissell, J.

® Original Suit No. 555 of 1891. 
Appsala No!3, 147& and 1484

(1) (1800) L. B. 171. A, 20b


