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Before My, Justice Chandavarkasr and Mr. Justice Healon,

1910, PIRAJI mixw LAXMAN MALT (orternan Prarwmirr), APPELLANT, ». GANA-
March 1. PATI pix RAMJII MALI (orrervat DErnNpant), REspoNpuyt ¥

Dekkehan Agriculturists’ Relicf det (XVIL of 1879), section 1:2—Compromise
of the easc—Courl’s duly fo record the compromise and pass decree in iis
terme— Pleader’s compromising without authority from his elient~=Client fo
apply to cancel the compromise.

There is nothing in the provisions of seetion 12 or in any other section of the
Delkhan Agrienlturists” Relief Act 1879, which exprossly deprives the parties
to a suit of the power of emntering into a compromise snd having that compro-
mise recorded nnder section 375 of the Uivil Procedure Code of 1882 which is -
the same as Order XXIIT, rule 3 of the Coda of 1908.

A compromise means the settlement of o dispubed claiun

‘Where a party complains that & compromise oftected in lLis nume by his
pleader wwas unauthorized, he must move the Court to canesl all that has Dbeen
done and to revive the suit,

Basangowda v. Churchigivigowde®), Lollowed,

Arpgar from the decision of Ruttonji Mancherji, First Clags

Subordinate Judge at Poona.

Suit for accounts and redemption.

The property in dispute was morigaged by plaintiff’s father
to defendant for Rs. 3,500 on the 15th August 1893, Tt was
¢ again mortgaged on the 31st January 1896 for Rs. 2,500 ; and for

Bs. 1,500 on the 25th March 1897. The plaintiff mortgaged if
to defendant for Re. 1,200 on the 17th April 1901, The total
amount advanced was Rs. 8,700,

The defendant was in possession of the property.

The plaintiff filed this suit on the 17th J anuary 1908 for
account and redemption of the mortgages.

After the issues were settled, the parties applied for and
obtained an adjournment of the hearing ; and on the adjourned
hearing they presented to the Court a compromise of the suit.

% Fivst Appeal No, 48 of 1909,
(M {(1910) see pagoe 408 ante.
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Under the terms of the compromise the amount due ab the
foot of the morbgage was fised at Rs. 9,500 for prineipal
and interest ; the sum was made payable in yearly instalments
of Rs. 500 each ; and the question of further interest and costs
was left to be detennined by the Court,

The Court passed a decree in terms of the compromise. It
awarded further interest ab the rate of three per cent. per annumui ;
and made the plaintiff bear the defendant’s costs.

The plaintiff appealed to the High Coutt.

L. A, 8hah, for the appellant.—The lower Court erred in pass-
ing a decrec on a so-called compromise. Under the Dekkhan
Agriculburists’ Relief Act, section 12, the Court is bound to take
accounts unless the claim is admitted; and even in that case
the Court must record its reasons in writing showing that it is
satisfied that the admission is true and made by the debtor with
a full knowledge of his rvights under the Act; the lower Court
has not followed the latter course and hence it was hound to
take the accounts under section 12 of the Act.

Further, the judgment of the lower Court clearly shows that
after the commencement of this suit and before the issues were
raised, the respondent ‘was asked to produce his accounts and to
show what he claimed under the mortgage in dispute. The
appellant’s pleader examined the same and admitted that in so
far as the accounts were concerned the amount given by the
respondent was corvrect; yet he disputed the amount of the
consideration and therefore a distinet issue on thab point was
raised. Then comes in the compromise wherein the whole
consideration is admitted. Thus there is the admission of
the claim,

There is no express provision in the Act about, compromises,
Again 1 submit that the compromise is not binding on the
appellant as it was entered into by his pleader without any
authority from Lim.

[CHANDAVARKAR, J., veferred to DBasanmgowda v. Churchigiri-
gowda™.]

M) {1910) sec page 408 wate.
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Lastly, the lower Court was wrong in awarding future
interest when it itself says that the respondent has already
received past interest almost equal in amount to the principal,

V. @. 4jinkya, for the respondent, was not called upon.

CHANDAVARKAR, J. :—The suit was brought by the appellant to
redeem certain mortgages. The plaintiff alleged that the amounts
of the mortgages were for past debts except the last mortgage,
and that that was for interest due on the previous amounts, The
plaintiff claimed relief in the suit asan agriculburist under the
Deklkhan Agriculturists’ Relief Acts The respondent pleaded
that all the mortgaces were for cash advances. The suit was fixed
for disposal on the 20th of November, 1908. On that date the
parties, appearing by their pleaders, asked forand obtained an
adjournment upon the ground that they were going to effect o
compromise., On the day fixed they appeared again and put in a
compromise, embodying certain terms, except as to interest and
costs, and the Court was asked to pass a decrec in terms of the
compromise, and also to give its own directions on the question
of interest and costs. Accordingly, the Subordinate Judge, who
heard the'suit, passed a decree in accordance with the compromise,
and also gave certain directions on the question of interest and
costs.

That decree has been appealed from. It is contended, in
the fivst place, that such a compromise ag the parties enteréd
into eould not be recognized by the Court, having regard to the
provisions of the Dekkhan Agriculburists’ Relief Act, and section
12isrelied upon. No doubt, under the latter part of that section,
if the amount of the claim is admitbed, aud the Court, for
reasons to be recorded by itin writing, believes that the admission
is true and was made by the debtor with full knowledge of his
legal rights as against the creditor, the Court is not bound to
take an account ag divected by the previous provisions of the
section, Bub the portion of the section, which is rclied upon by
the appellant, ‘applies where the debtor, appearing before the

- Court to answer the creditor’s claim, admits it. That is different

from a compromise, There is nobhing in the language of section
12 or in any other section of the Act, which expressly deprives
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the parties to a soit of the power of entering into a
compromise and of having that compromise recorded under
section 875 of the old Civil Procedure Code, which is
the same as Order 23, Bule 3, of the Code now in force.
Here it cannot be said that it was a case of mere admission by the
defendant of the elaim. What the Court was asked to do was
not indeed to pass a decrec on any admission of the defendant,
but #o make one in terms of the compromise which, after trial
eommenced, had been deliberately entered into by the parties.
A compromise means the settlement of a disputed claim, This
view is supported by the decision of this Court in Gangadiar
Sakdaram v Mokads Swntaji® where it was said (— If a ereditor
and debtor cannot define their mutual velations by the mediation
~ of persons in whom they have confidence, still less should they
Le allowed to do so unaided, and thus the setblement of aceounts
would be no settlement unless made by a Court. The foundation
would thus be laid for universal litigation, but this is so generally
disapproved that it cannot without an express declaration be
supposed to have formed a part of the policy of the legislature
in this particular instance.” And then the Courl went on to
ohserve that “ the Code of Civil Procedure and the Dekkhan
Agrienlburists’ Relief Act being within the territorial range of the
latter, Statutes in pers maleriz must be eonstrued together so as
to give effect, so far as possible, to the provisions of each.,”

That decision has remained undisturbed and unquestioned as
law. There have been several amendments of the Act since that
decision  was reported, and yet the legislature has left it
untouched.

It was next argued, however, that this compromise had nob
been consented to by the appellant ; that what was put in was
merely a purshis of his pleader and that the pleader had no
authority, express or implied, to give such a consbnt. But, as
was held by this Court in a recent case, Basangmuida v Churehigiri-
gowda®; where a party complains that a compromise effected in his
name by his pleader was unauthorized, he must move the Court
to cancel all that has been done and to revive the suit, Here no

1 (1883) 8 Bom, 20. () (1910) see page 403 anle.
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1910, gteps for thab purpose, as required by law, have been taken, and
PIRAST we are asked to set aside the compromise on a ground raised fop

‘ Gwz'mmr. the first time before us while we are concerned with only an
appeal. The lower Court was not asked to determine whether
it had been misled in the way that it is said to have been in
consequence of the alleged want of authority in the appellant’s
pleader to effect the compromise.

On the question of interest, it is entirely a matter of discretion
and we do not think there is any veason in law or equity to
interfere with the Court’s award. The decres is confirmed with
costs, without prejudice to the right, if any, of the appellant to
have the compromise seb aside on the ground of fraud.

Decree eonfirmed,

R. R

APPELLATE CIVIL.

Before Sir Basil Scott, Kt., Chicf Justice, and Mr. Justice Batchelor.

1910, NARAYAN SHRIDHAR DATE (or16INAL DRPENDANT), APPELLANT, ».
Apeil 4 PANDURANG BAPUJI DATE (0R16INAL PLAINTIFE), RuspoxneNt*

Hindw Wills Act {X XTI of 1870), sections 2 and 5—~Indian Succession Act
(X of 1865), section 187—Administrator-General's Act (I of 1874), sec
tion 36—TVill made in Bombay—Properly worth less than Rs. 1,000~
Probate~Administrator-General’s certificade.

A will made in Bombay is subjeol to the provisions of the Hindu Wills Act
(XTI of 1870) and 2 person elaiming as a legateo under the will is not entitled
to sue without taking ont prohate as he would be hound by section 187 of the
Indian Succession Act (X of 1865) which is ineorporafed in the Hindu Wills

* Aot (XXT of 1870).

The provision of the Administrator-General’s Act (LI of 1874) is not affected
by the incorporation in the Hindu Wills Act (XX of 1870) of section 187 of
. the Indian Succession Act (X of 1865).

SEcoND appeal from the decision of 8. 5. Wagle, First Class
Subordinate Judge of Théna, with Appellate Powers, confirming

% Secoud AppeaT No, 558 of 1909,



