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Bombay Abkari Act (Bom. Aot V of 1878), section 160 wnCountry-liquor—
Attachment in execution of @ money decrec—Sale.

Jounbry-liquer is not exempt from attachment and sale in execution of a
money decrce passed by a Civil Court.

Under section 16 of the Bombay Abkari Act (Bom. Act V of 1578) the
Collector’s parmission is necessary for the sale, bub it is nob necessary to the
altachment so far ag the attachment can be made without removal of the liquor.
But sale without the Collector's permission would apparently subject the seller
to prosecution under the Bombay Abkari Act (Bom. Act V of 1878),

REFERENCE by P. V. Gupte, Judge of the Court of Small

Causes at Poona, under section 617 of the Civil Procedure Code
(Act XIV of 1882).

The reference was made in the following terms

I have the honour to vefer the following questions to the Honourable High
Court for its decision under section 617 of tho Civil Procedare Code :—

1. Whether country-liguor is exempted from attachment and sale in execu-
tion of a money decree passed by a Oivil Court

% Civil Reference No, 2 of 1907,

(1) Section 16 of the Bombay Abkari Act (Bonw Act V of 1878)runs as follows 1
16. Except as is hereinafter otherwise provided, no liquor, no hemp and no intoxi-
erting drng shall be sold without a license or pass from the Collector :

Provided that in the City of Bombay, and in such other places as Government may
from time %o time direct, no such license shall be necessary for the sale of any liguor
not manufactured or produced in India, in its original casks or packages as imported, or
in small quantities as bond fide samples.

Provided, farther, that no such license shall he necessary for the sale—

{1) by a person holding a licensc under this Act for the possession or cultivation of
hemp and making such sale in accordance with the terms of such license, or

(2) by a cultivator or owner of any plant other than hemp from which any
intoxicating drugis produced, of those portions of the plant £rom which suck infoxicats
ing drug is manufactared or produced, 0 a potson holding a license under this

section for the sale of intoxicating drugs, ot to & person duly licensed under this Act

to manufacture or to export intoxicating drugs,
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2. If not, whether the Collector’s pérmission is necessary for its uttuchuent
and sale?

One Bajvant Raghoba obtained a menoy decree (No. 2236 0£ 1905) against eng
Balvant Babaji Gurav (v licensod licquor seller) in this Court, and his assignee
Purushottam Narayan Jogelkar presonted o darkhast (No. 262 of 1907) for ity
execution by attachment and sale of the julgmens-debtor’s moveablo property -
that might be pointed oeb by him. A warmanb was accordingly issuod and
enlrusted to o bailiff of this Count for execation. When the bailiff weut to
exceute the warrant tle judgment-cveditor pointed ont Lo him three casks of
country-Jiguor which were in the judgment-deblor’s liguor-shop, and asked the
bailiff to attach the same, Tho bailill, nccordingly, attached {ho casks and
brought them into Court.

The Collector of Poona, however, objects to the attachment and sule of 1o
gaid liquor on the grounds thab his permission is necessary bobth fer attachiment
and sale under the Bombay Abkari Act, 1878, and that, in the prosent case, he
does not intend ¥o give his permission (uide certifiod eopies of Lis letters, No. 151,
dated 25th January, and No. 104, dated 5th February 1007). Tt secms that he
bases his objeotion on sections 12, 13 and 16 of the Act,

Liquor i3 not oxempted froi attashiuent and sale in exeeution of a decren
(vide section 266 of the Civil Procedure Code). Whennver legisluture luve
thought it oxpedient to exempt auy properby from judieial process, they have
embodied express provision to that effect in the legislation. (Vide, fur instance,
Bombay Hareditary Offices” Act TLT of 1874, sectlon 18 ; Ponsions' Ach XXIII
of 1871, section 11; see also clauses (@) to (#) of the above mentivned section 06
of the Civil Procodure Code.)

Neither the Abkari Aet nor any other enactment containg any such express
provision with rogard to lignor, and as it is not oxempt from attachment, the
samebion for its removal to the Cowrb-house afber ibs attaclunent, is naturally
implied. It thus appears that tho provisions of the Abkari Act do nob apply to
-udiclal process or sale.  Morcover, soction 61 of {hie Aet provides bhat “ Nuthing
in this Act affects the Cantonments Act, 1889, or Act XVI of 1863 (an Act to
make special provision fur the levy of the cxeise duly payablo on spivils uged
exnlusively in arty and manufuctures or in chemistry), or any enaclment pucsed
by ihe Qovernor (femeral in Councll sinee the 10tk November 1801, the date on
which .t}Iié\.A’Indinn Councils Acb came into foree.” As the present Cude of
Civil Proeedure is an onactment passed by the Govornor Cloneral in Couneil in
1882, itg provisions arc not affected Ly the Abkari Act wud eonseguently
processes swsued under the said provisions are also not affceled by the sald Act.
My opinion, therefore, on both the ahove-ientioned questions is in the nogative.

J. I Gharpure appearcd for the applicant (assignee of the

Judgmentsdebtor) :=Our first contention is that the prosent
refoergphee cannot lie. Seetion 617 ofthe Civil Procedure Codo
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refers only to matters which avise in alitigation between parbies :
Flelia Tarachand v. The Colloctor of Akmedabad™, A claim by a
stranger cannot be inquired into under section 278 of the Code:
Ramanathan Chettiar v, Levvai Marakayar®, see also Murigeya

Ve Hayat Sahet® according to which sections 878 and 288 have

no - reference to questions arising between judgment-creditor
and judgment-debtor: see nlso FPargjlal v. Kachia™ and
Mukarrab Husain v. Hurmat-unenisse®, which support our
contention. The Collector is not a party to the suit and any
objection by him, he being a stranger, cannot give rise to a
reference. Ifthe Collector feels aggrieved he ean resort to the
procedure laid down for third parties in the Civil Procedure Code.

Next, we contend that country-liquor can be attached and sold
in execution of a decpee. It has nob been exempted from attach-
ment under section 266 of Code, nor isit properby not liable to
attachment, There is no ruling exactly on the point, but a similar
case had arisen under the Avms Act: Wala Hirajs v. Hira Patel®,
It was held theve that arms can be ablached and sold in execution.
It was, no doubt, a case decided specially with reference to the
provisions of section 1 (5) of the Arms Act. In section 61 of the
Abkari Act there is a similar reservation. The Ablkavi Act was
passed in 1878 and the Civil Procedure Code in 1882, Therefore
as liquor is not menticned in section 266 of the Code, the
Legislature did not intend that it should be exempted from
attachment and sale.

Thirdly, it is not necessary to obfain the Collector’s permission
for the sale, see Cordeaux’s Rules, pp. 432, 438, section 27 (1), 436
Form A (2). From these and the actual practice obscrved, it
will be seen that all Hquor is stored in the distillery and after the
price of the liquor and Government dues ave paid, a pass is fur-
nished to the contractor and on the production of it he is allowed to
remove the quantity of liqucr mentioned therein, This procedure
and the language of the conditions attached to the license show
that the liquor is the property of the contractor and as such ib is

(1) (1882) P. I, ps 267, () (1896) 22 Bom. 473,
(@) (1809) 23 Mad. 195, ) (1895) 18 All, 52,
(8) (1898) 23 Bom. 237, (6) (1885) 9 Bom. 518,
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liable to attachment, The Court can abbach whatever belongs to
the judgment-debtor and in the present case the judgment-debtor’s
property ineludes both the liquor and the power to sell under the
license and the Court can command the judgment-debtor to sell
under his license.

Under the rules, it will be seen, there is a further way of
working out the sale in small quantities to cach purchaser—say
not more than six bottles to each purehaser— and for doing this
no permigsion of the Collector would be necessary.

M. B, Chanbal (.}overnmeﬁb Pleader) appeared for the Col-
leetor of Poona:—The Judge is of opinion that country-liquor is
liable to attachment becanse it is nob specitically excluded by
section 285 of the Civil Procedure Code ; but under that section
the Court can atbach only that property which is saleable and we
contend that country-liquor is not saleable without the Collector’s
certificate. It is only the lcense that malkes it saleable, Theve-
fore, in order to malke it liable to attachment and sale, the Coutt
must previously obtain alicense from the Collector. We further
contend that the liquor does not belong to the judgment-debtor
as his absolute property., After his death it doesnot go to his
heirs as his property, bub it reverts to Government: fn t/e
matter of Madho Pershad®, ‘

W. B. Pradhan (amicus curice) appearcd for the opponent
{(judgment-debtor).

Hgarow, d,1—This reference has Deen made by the Judge
of the Court of Small Cavses inPoona in the course of execution
proceedings wherein the julgment-creditor caused to be attached
three casks of country-liquor which were in the judgment-debtor’s
shop. Thesc casks were vemoved to the Court-house and it wes
presumably the intention of the judgment-creditor to have
them sold.

- The Collector at Poona intervened, his intervention taking the
form of letters addressed to the Judge, e stated that the liguor
should nob have been removed without a transport or permit
from his office ; that it could not be sold without a permit under

(1) (1900) 22 All, 441,
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tho Abkari® Act; and that the purchaser could not remove it
withoub a permit which, the Onllector stated, he did not intend to
give, and he asked that attachment might be removed,

This has caused the Judge of the Court of Small Causges to feel

doubt as to the answers to the following two questions Whlch he
has referred to this Court : —

1sb,  Whether country-liquor is exempt from attachment and
‘sale in execution of a money decree passed by a Civil Court, and

2ndly, If not, whether the Collector’s permission is necessary
for its attachment and sale.

The answer to the first question must, in my opinion, be in the
negative, Nothing has been pointed out to us in the law from
which we can infer that country-liquor is exempt from attach-
ment and sale in execution. The liquor had admittedly been
purchased and paid for by the judgment-debtor; it was his
property. There was no doubt it could be sold by him though
he had to deal with it in accordance with the terms of his license
and the provisions of the Abkari Act, Itis therefore clear that
it is saleable property, and is covered by the provisions of the
firsb part of section 266 of the Code of Civil Procedurs.

But the answer to the second question is different, The
Collector’s permission is necessary for the sale as appears from
section 16 of the Bombay Abkari Act. But it is not necessary
~ to the attachment so far as the attachment can be made without

removal, By the Collector’s permission being necessary I mean

that the sale without his permission would apparently subject
the seller to prosecution under the Ablkari Act. Whether the
seller would be able to malke a good defence to such a prosecu-
tion is a matter on which it is unnecessar ¥, even were it possible,
to cxpress any opinion now.

It was argued that the reference is bad bocause it arises out
of the action taken by a third person not a party to the suit.
But this argument is of no weight in this case. The Judge has
to determine whether he can rightly order the liquor to be sold
and is in doubt on the point, therefore he is entitled under section
617, Civil Procedure Court, to moke the reference.
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:The only other point which it is necessary o nétice is tho
form in which the Collector’s intervention has besn made. In
my opinion it was altogether irregular and contrary to the
manner in which proceedings in Csurts of justice should be
conducted. If the Collector thought it necessary to bring to the
notice of the Judge an objection to the sale of this country-liquor
he should have done so in the crdinary manner by an application
made in open Court, so that it could be dealt with by the Judge
judicially.

Grder accordingly.
G, Do R

CRIMINAL REFERENCE.

Before Mr. Justivs Chandavarbar and Mr. Justice Knight,
LMPLEROR ». CHINTO BHAIRAVAM

Criminal Procedure Qode (Aet V of 1308), section 430—Reference to High

Court—Iinhoncement of senlence— Piructize of the iyl Court {o ascept the

eanvicklon as conclusives

It has been the invariablo practice of the Bowmbay Iligh Court, in eages that
come before it for enhancoment of sentence, to accopt the conviction as con-
clusive and to consider the question of enhancement of sentence on that busis,

Tuis was a reference under scetion 438 of the Criminal Pro-
cedure Code (Act V of 1898), made by C. Hudson, District
Magistrate of Dharwar.

The accused, a Munnicipal Seeretary, was convicied of an
offence punishable under seetion 162 of the Indian Penal Code,
The trying Magistrate, “ having regard to his position ag a Secretary
of the Munieipality and also to his age (15) ¥, sentenced him only
to pay a fine of Bs, 200,

The District Magistrate of Dharwar being of opinion that the
senfenee was inadequabe, referred the case bo the Iigh Court,
ohserving 1—

“ Acensed was Municipal Secretary in Gadag Botbigerd, an impovtant place,
Hois o strongish looking mau of 45, The offence is a cevious one, and T can

_fusd no oxtennating cirownstances.”

# Criminal Reforence No, 100 of 1007,



