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Before Mr Justice Devar.

KHETSIDAS and LACHMINARAYAN, Pranmirrs, o. NAROTUMDAS
GORDIANDAS AND ANOTHER, DEFENDANTS.®

Civil Procedure Code (Aot XTIV of 1882), scotion 59—High Cowrt Bnle 162~
Practice—Inspection of documents wi referved o in the ploint—Right of
defendant to inspeet Lust documents before filling his written stalemend.

Scetion 59 of the Civil Procedare Cods requires a plaintiff to annex to his
plaint a list of documents on which he intends to rely at the hearing.

It has heretofore been the practice mot to order inspection of decuments
other than those referred to in the plaint or relied on in the list annexed to the
plaint till after the written statement is filed.

This is not an inflexible rule in all cascs for there way Do many ensos
where it would be imperative to order the pladntiffs to produee and give inspec-
tion to the defendant befove ho has filed his wrileen statement of a docnment

or doouments which Lhey may not have montioned in thoir plaint or cnumerated
in the list of documents annexed thereto.

Summons in Chambers before Davar, J,
The facts arve fully set forth in the judginent,

Setalvad, for the plaintiffs,

Raskes (acting Advocate Greneral), for the defondants,

DAvAR, J:—This is a judge’s summons taken by the defendants
calling upon the plaintiffs to show cause why they should not
“gaive inspection of the oviginal contracts referved to in para. 3
of the plaint.” The defendants have not filed their written
statement and they contend that they ave entitled to inspection
before filing their written statement, The plaintiffs, on the other
hand, object to give ingpection before the written statement is
filed, Our Rule 162, which corresponds with Order xxx1, v. 15,
entitles o party to call upon the other side to produce for his ine
ypeetion any document or documents referred to in the pleadings.

The question is :~—Ave the documents of which inspection is
sought referred to in the plaint? Reference is no doubt made in

- para, 3 of the plaint to “several contracts ”, but this particular

% Uriginal Fult No. 217 of 1407,
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paragmp.h of the plaint is very inartistically worded. The
argument before me by counsel has made things much elearer,
It seems that the defendants’ father gave certain orders for
purchase and sale of cotton and lingseed which the plaintiffs
carried out on his behalf. The plaintiffs have given inspection
of the orders given by the defendants’ father—they have also
given inspection of the entries in their sode nondis purport-
ing to show that they had carried out his orders. Those entries,
copies of which were produced before me, refer to certain con-
tracts entered into by the plaintiffs with ofker merchants in
putting through the orders of the defendants’ father. Inspection
is sought of those contracts. I do not think those are the con-
tracts referred to in para, 3 of the plaint.

The decision of Mr, Justice Farran in Ram Dyal Saligram v.
Nurhurry Balkrishna™, based on the decision in Quilter v. Heatly®,
has long been acted upon in our Court and establishes the right of
the defendant to inspect all such documents as the plaintiff refers
to in his plaint and mentions as documents on which he will rely
at the hearing before the defendants’ written statement is filed,
Section 59 of the Civil Procedure Code requires s plaintiff to
annex to his plaint a lisb of documents on which he intends to
rely at the hearing, The documents of which inspection is sought
are not documents included in the list of documents annexed to the
plaint enumerating the documents the plaintiffs will rely upon.
Technically therefore the defendants are not entitled to claim
inspection at this slage of the contraets entered into by the
plaintiffs with other merchants in conmection with the.orders
given to the plaintiffs by the defendants’ father during his life.
time, As it has heretofore been the practice not to order inspec-
tion of documents other than those referred to in the plaint or
relied on in the list annexed to the plaint till after the written
statement is filed T will follow the practice and musb decline to
order the inspection that is sought in this summons, I must
not, however, be taken as saying that this is to be the inflexible
rule in all cases for I can conceive of many cases where it would
be imperative to order the plaintiffs to produce and give inspection

(1) (1804) 18 Bom, 368, {2) (1883) 23 Ch. D, 42,
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to the defendant before he has filed his written stafement of
a document or documents which they may not have mentioned
in their plaint or enumerated in the list of documents annexed
thereto.

~ Before concluding I feel that I ought to say that the action of
the plaintiffs in resisting inspection of the contracts mentioned
in their sode valki is open to grave adverse comment.® The
plaintifts are suing the sons of a constituent of theirs who is
now dead. Both the hoys were minors when the transactions
referred to in the plaint ave alleged to have been entered into on
behalf of their father and on his account. They know nothing
about these transactions except what the plaintiffs choose to tell
them. They want more information by means of inspeetion of
documents which, if the entries in the soda wali are truthful,
must exist and be in the plaintifls’ possession, This is resisted
and I regret to suy successfully. In the ease Lefore Mr. Justice
Farran, referred to above, counsel for the defence, in arguing for
the plaintiff there, urged that the defendant may alter his defence
from the one that he had already indicated it he got inspection of
certain letters before filing his written statement. Iven this
argument is not open to the plaintiffy in this ease for the
defendants know nothing of the transaetions in yespeet of which
they are sued and they require fuller intormation before they
formulate their defence. The plaintiffs will be Lound {o give

inspeetion of these contracts as soon. ns the written statement

is filed. No reason whatever has leen urged before me why
the plaintiffs should not produce these contracts for defendants’
inspection now, Al that is urged before me iy, the defendants
nccording to the practice prevailing in this Court is not entitled
to inspection of theyse docmments now. Of course thiy attitude
leaves the action of the plaintifls open to the justifinble com-
ment that these contracts cither do not exist ab present or that
there is something in them, or in conncetion with them, which
ig suspieious and requires concealment.

If thero had been more eandour and less technicality in deal-

~ ing with the young sons of & dead constituent, the action of the

plaintifls would have reflocted more credit on themselves and

“less'suspicion on their transactions.
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I dismiss’the summons so far "as it applics for inspection at  1d0m
present. Costs will be costs in the canse. I certify for counsel. m

Attorneys for the plaintiffs :~Messrs Malvi, Hiralal, Mody NARomums.
& Lanchhoddas.

Attorneys for the defbmla,nts '—’\Iassrs‘ U ansu/dzial J'zmzslmfyz
and HmzZuZ

B. N. T4
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DBefore My, Justice Chandavarkar and Mr. Justice Heaton.

JAN MAHOMED ABDUL LATIFF AXD ANOTHER, RELATORS AND -1807.
AvrELLANTS, o SYED NURUDIN BIN SYED HISAMUDIN RAFAR _4u«tG
AND QTHERS, [)ETENDANTS AND RESPONDENTS.®

Civil Procedure Code (Aet XIT .of 1882), section 539—Suit by Adveoeate
General at instance of relators dismissed— No eppeal by Advocate General—=
dppeal by relators —Mainlainability. .

Asuit having been brought by the Advocate General he is the proper pavty
to appeal and not the relators. The relators are not parties 1o the suif and as
relators they have no right to step in when the Advocate General, who was
plaintiff, has not thought fit to appeal against the dismissal of the-swit. -

THIS was & suib brought by the Advocate General at the
instance of relators under the provisions of section 539 of the
Civil Procedure Code. .

On the 8th of February 1907 upon motion by the defendants
the Court ordered the plaintiff’s relators to provide security to
the satisfaction of the Prothonotary for the balance of the
estimated costs of the defendants within a certain time,

On the 7th March the Courbordercd the suib tostand dismissed.
A month baving elapsed and no real effort made to give security
as required against this order the defendants appealed.

Strangman with Balkadurii for respondents contended that the
appeal was not maintainable because the Advocate General was

# Original Suit No. 773 of 1903, Appal No, 1483,
B 17587



