
the woi’dsV̂  on sucli tems as to tlie payment of interest as it 19()7. 
thinks fit.’"’ That is a different question from the one with GoKstms 
wiiicli Ave are now dea lin g, CotL\-i>.

The result is that the decree must be confirmed with costs.

D ecree corifirrucch 

G. B. R.
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APPELLATE CITIL.

B efo re  M j\  Ju s lic c  CJutncU varlcir a n d  iL ',  Ju s tic e  S c a io n .

BAI IIIIIAEOEE, wiiwv/ OF TH AKIEDAS JECIIAiSD ( o j i i g i n a i  iQ07.
D e f e n d a n t ) ,  A i ’ P E I l a n t ,  v , TRIKAMDAS HIEACHAJTD ( o e i g i n a l  Nom nljer  13. 

P i . a i k t i i ' f ) ,  E e s p o n d e x t .'^ ^  ------------------

Fari'i(io‘:i Act {IV  of 1S9J), sciMon'?—Becrce. for pcirfdion—Partition of a 
house in tioo divisions—Tk» mode of division found- inexpeditiit in es:ecution 
of the decree.—Po'wcr of Court to order sale of the house and to divide the 
sale-praceeds,

A  decree for parfcilion of a house ordered its division i]ito two equal moieties,
In exeeiition of tlxe docvee tlvis mode of division wa,s found iuospedient, and 
the Court, therefore, ordered the house to be sold and the sale-proeeeds to "be 
equally dividod betwecm tlio parties under section 2 o£ the Partition Act (IV 
of 1S93). On appeal-—-

lidd^ that tlis order was right, for section^ of the Partition Act (IV of 
1£93) not oaly wliere tho Court has to pass a decree in a suit for
X^artitionj but also where, tifter the Court huB passed snch a de(;ree dirciJtijig 
the partition to be effected in fi particular mode, it is found that that mode iw 
Irupraeticabie or inexpedient and one of tho parties asks llie Court to modify 
the deeree by parsing an order wider this section.

Eadir Baela  Saheh v. Abdid Ba¥maB SalieV^) and lUnmoni Dassl r>
Iladha Churn KaA-) followed.

Second appeal from the decision of Dayaram Gidumal; District 
Judge of Surat, confirming the order passed by J. B. Modi, First 
Class Subordinate Jud«’e of Snrat»O

Proceedings in execution.
* Second Appeal Ko. GGl of 190G.

0) ;1901) yml. G39, C2) (1899) 5 Cal. W. 128,
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Bat Hiba-
SLOEB

T e i k a m d a s .

"(A decree in a suit for partition ordered “  the piaintiff do 
recover possession of a moiety of tlie house in dispute.”

In execution of this decree the Subordinate Judge, having found 
that each portion of the house would be rendered uninhabitable 
if it were divided into two partSj ordered under section S of 
the Partition Act (lY of 1893) that the house be put up to auction 
sale and the proceeds divided equally between the parties.

On appeal this order was confinned by the District Judge.
The defendant appealed to the Higli Court.
LallulJiai X  ShaJi, for the appellantSection 2 of the Partition 

Act cannot be applied to cases where a final decree of partition 
is passed. It can only be applied by the Court before passing 
the final decree and in execution proceedings the Courfc should 
not go behind the terms of the decree in execution,,

Ilawihhai Nanabltai for the respondent referred to KacUr 
Backa Sakch v. Abdul Rahiman BaleŴ  ̂ and Riramom I)assi w 
Had/m Ghmi

ChanDxIVARKAR, J. It is contended in support of this appeal 
that section 2 of the Partition Act (lY  of 1893) applies only 
where a Court has to pass a decree in a suit for partition, but 
not where, after the Court has passed such a decree directing the 
partition to be eftected in a particular modcj it is found that 
that mode is impracticable or inexpedient and one of the parties 
asks the Court to modify the decree by passing an order under 
this section.

In the first place it is ĉ uite clear from certain provisions of the 
Act that the Legislature intended the provisions to apply in 
both cases. The language of section 2 is wide enough to cover 
them both.

That an order in execution directing a sale of the property in 
the manner pointed out in section 2 falls within that section is 
clear from section S, which treats such an order as a decree 
\vithin the meaning of section 2 of the Code of Civil Procedure. 
That is, but for section 8 such an order might not have been a 
decree in the strict sense of the term. It was not necessary to

(1) (1901} 34 ilaa. GS9, m (1899) 5 Chi SV. V28.



make ifĉ a dee.’ee by means of section 8, if section 2 was intended 2.907. 
not to apply td-but to exclude such orders. An order directing B a i  H i u a -

a sale in tlie manner prescribed in section 2 is superfluous^ if the
decree passed in the suit has itself directed such a sale. It is Tbkasi^as.
only where the decree gives no such direction that the neeessit}"
can arise for an order for sale in execution under section 2.
Hence the Ijegislature provide by section 8 that such an order 
must be treated as a decree. And that ao*ain is made more clear 
still by section 7, clause (§), which provides that, when any 
property is directed to be sold under this A ct under a decree or 
orderj the procedure to be followed shall be that prescribed by 
the rules of this Court, if any, and, until such rules are luade, 
by the procedure prescribed in the Code of Civil Procedure in 
respect of sales in execution of decrees.

It is contended  ̂however, that we should not adopt this con-* 
struction, because it is opposed to the principle of law that a 
decree must be executed as it stands and its terms should not be 
varied. The answer to that is that, in a decree for partitioUj 
the right of each party to obtain a share by partition declared 
by the decree is the prnaary thing; the mode in which that 
share is to be carved out and allotted is only subsidiary. If that 
mode becomes impracticable or inexpedient or detrimental to the 
interests of any party, the Court is given jurisdiction by the 
Partition Act to adopt any of the modes prescribed therein.

The conclusion we have arrived at is supported by the 
authorities which have been cited by the learned pleader for the 
respondent: See Kadir Bacha, Baheb v. Abdul Ilaliimmi Salieh 
and Enamoni Dassi v. Badka Ghurn Kar̂ K̂

Then it is contended that, as here there was an order under 
section 896 of the Civil Procedure Code, the Court could not go 
behind it. The answer to that is that, if the Partition Act 
applies  ̂the proceedings taken already under section 396 are no 
bar to the application. We must for these reasons confirm the 
decree with costs.

Decree confirmed,
E. R.

(1) (iOOl) 24 Mad. G30. (2) (1S09) 5 Cal. W. K . 128.
B1039-S
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