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Before Mr. Jmtke Macleoch

W ,  & A .  G R A H A M  a n d  C o .  ( P l a i k t i f s ' s )  C H U N I L A L  
H A B I L A L  x iK D  C o .  ( D e f e s d a ^ t t s )

!Praeiice—-Third 2̂ artij ;proQGdure-—Direc,tlonŝ  refusal to g iu —DisQretion,

The general principle on 'wliicli a Court will issue tliird party directions is

(1) That there must be a clear case of contribution or inclemiiifcy fyom tKe 
third party,

(2) that all the disputes arising out o£ a transaction as between the plaintiff 
and the defendant and between the defendant and a third party can be triad 
and settled in one sait, and

(8) that in cases of contract and sub-contract it must appear that the contract 
between the plaintiff and the defendant has been imported into the contract 
between the defendant and the third party.

Under the rules now in force the third party cannot be cited so as to be bound 
by the trial of one pacticular question which is identical as between the plaintiff 
and the defendant and as between the defendant and the third party.

Baxter v. France [No.S) (i) followed,

OiT 30th January 190S the plaintiffs entered into a contract 
with the defendants under the terms of 'which, the latter agreed 
to purchase 50^000 tons of coal, and to take delivery thereof in 
10 monthly shipments of 5,000 tons each. This original contract 
was subsequently slightly varied, bat the variation was im­
material.

The first shipment (of 5,080 tons) arrived in Bombay on 16th 
January 1909. and a delivery order was duly tendered by the 
plaintiffs to the defendants. The latter handed the delivery order 
over to Messrs. Karaka and Co., with whom they were under a 
contract, and this firm took delivery of 400 tons. The balance 
of the cargo was re-sold by the plaintiffs at the defendants^ risk, 
and was in fact ultimately bought by the defendants. The plaint­
iffs then sued the defendants for the price of the 400 tons of 
which delivery had been taken, and for damages for the loss in­
curred by the refusal to take delivery of the balance.

# Suit Xcf. 3S9 of 1909.
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The defendants thereupon obtained an order for the issue of a 
third party notice to Messrs. Karaka and Co., and, after duly 
serving the same, took out a summons for third party directions.

Cohen for the plaintiffs submitted to the order of the Court, 

Jardme for the third parties showed cause
This is not a case for third party directions. W e are not aware 

of the terms of the contract of SOfch January 1908 between the 
plaintiffs and the defendants, nor of their arrangements with re­
gard to bunkering. No question of contribution or indemnity 
arises. Our contract with the defendants was wholly distinct, ori­
ginating in and continuing generally from an arrangement made in 
November 1908 with regard to the bunkering of S. S. Singapore. 
We have disputes with the defendants, but they have nothing to 
do with the plaintiffs, and cannot be disposed of in this suit.

The defendants can give evidence of the quality of the coal 
better than we can, as they bought all but 400 tons.

Counsel cited the following cases : Speller v. Bristol Steam 
Navigation Go, and Baxter v. France {No.

F^olertson for the defendants in support of the summons

Messrs. Karaka and Co. had knowledge of the contract of 30fch 
January 1908, and by their subsequent agreement with us—which 
was not in the same terms as the original agreement with regard 
to S. S. Singapore, as they allege,—clearly became liable to in­
demnify us. If this suit does not dispose of all questions between 
the third parties and us, it will at least dispose of all that arise 
out of this transaction. Specially important is the question of 
the quality of the coal, and the evidence of the third parties is 
necessary on this point. Finally, the plaintiffs themselves have 
no objection to the third parties being brought in.

Magleod, J.—The plaintiff’s have filed this suit against the 
defendants to recover damages suffered by them in consequence 
of the defendants not taking proper delivery of a cargo of coals 
as they were bound to do under a contract made between the 
plaintiffs and defendants on the 30th January 1908.
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The plaintiffs say that by that agreement the defendants agreed 
to purchase from the plaintiffs 50,000 tons of coals, shipment Jan­
uary to May and August to December 1909,5,000 tons monthly. 
I  am told this agreement has been altered so as to extend the 
time to delivery of 25;000 tons in 1909 and 25^00.) tons in 1910. 
But that 13 not material for the purpose of the summons.

On the 16th January 1909, the plaintiffs gave notice to the 
defendants that the S. S. Blake had arrived in harbour with a 
cargo of 5,080 tons of coal; and tendered a delivery order in 
pursuance of the above mentioued agreement.

Delivery wan taken of only 400 tons by the defendants or 
their assigns and the balance of the cargo was sold at the 
defendants^ risk. Hence the suit.

On the 25th day of May, the defendants obtained an order 
for the issue of a third party notice to Messrs. J. F. and B. F. 
Karaka^ partners in the firm of Messrs. J. F. Karaka & Co.

The third party notice was issued on the 26th May, Messrs. 
Karaka filed their appearance on 31st May.

On the 7th June the defendants took out a summons for third 
party directions. A t the argument of the summons before me 
the plaintifis adopted a purely neutral attitude j they did not 
allege thafc they would be in any way prejudiced or embarrassed 
by the introduction of the third parties into the suit.

Messrs. Karaka and Co. strongly objected to any directions 
being given on the summons.

Very lengthy affidavits ^have been filed but the main dispute 
between the defendants and the third parties appears to be that 
while the defendants set up a contract between them and the 
third parties whereby the third parties agreed to buy from the 
defendants the coals of which the defendants were under contract 
with the plaintiffs to take delivery in 1909, the third party deny 
that any such contract had been made between them and the 
defendants and assert that the contract which did exist between 
them and the defendants was of quite a different nature. The 
general principle on which a Court will issue third party direc­
tions seems to be (1) that thefe must be a clear ease of contribu­
tion or indemnity from the third party, (2) that all the disputes:
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arisiDg out of a transaction as between the plaintiffs and tbe 
defendants and between the defendants and a third party can be 
tried and settled in one action, and (3) that in cases of contract 
and sub-contract it must appear that the contract between tbe 
plaintiff and the defendant has been imported into the contract 
between the defendant and the third party. In this case if 
directions are given there must be a preliminary issue tried as 
regards the terms of the contract or contracts which existedo
between the defendants and the third parties. Until that baa 
been decided it is'jmpossible to say whether the contract between 
the plaintiffs and the defendants has been imported into a con­
tract between the defendants and the third parties. This alone 
would be sufficient reason for the Court declining to give direc­
tions. But even if there was a clear case of indemnity^ I am satis­
fied that all the disputes between the defendants and the third 
party could not be jointly determined in this action : Baxter v, 
]]'fcme{No.2) It has been urged by the defendants that there 
is one question which is common as between the plaintiffs and the 
defendants and as between the defendants and Messrs. ICaraka 
and Co., namely^ the quality of the coal which arrived in the S. S. 
Blake and that if this were so, it was most undesirable that this 
same question should have to be decided twice over in different 
suits. ItVas further urged that Messrs. Karaka and Co. knew 
all about the quality of the coal ex S. S. Blake as they had taken 
delivery of some of it and the defendants had only passed on to 
them the delivery order from the plaintiffs, The answer to this 
is that as the defendants themselves bought all the coal ex- 
S. S. Blake except the 400 tons taken delivery of by Messrs. 
Karaka and Co., they are in a better position to lead evidence 
as to its quality than Messrs. Karaka and Co. In England 
before 1883 if there was one question in the action^ identical as 
between the plaintiff and the defendant and as between the 
defendant and the third party, the third party could have been 
cited so that he could be bound by the trial of that particular 
question, but that can no longer be done under the rules now in 
force, however desirable it might be, and the rules of the High 
Court are practically the same as the English rules»

0) [1895] 1 Q. % SOL
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In m j  opinioiij tins is clearly a case in which the Court should 
esercise its discretion in refusing to give third party directions. 
The summons is discharged and the third parties must be dis­
missed from the action. The defendants must pay the costs of 
the third parties and the plaintiffs.

Attorneys for plaintiffs ; Messrs, Cm'igie, Lpicli Owen, 
Attorneys for defendants ; Messrs. X i U l e  ^ Co.

Attorneys for third parties ; Messrs. Thahufdas ^  Co.

K. McI. K.
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Before Mr. Justice Beaman,

DTJLLABHJI SAKHIBAS SANCIHANI, P la intiff, d. TH E GREAT , 
INDIAN PENINSULA EAIL'WAY COMPANY, Defbndaitts.-*

ANNA RANU, P laintiff, THE GREAT INDIAN PENINSULA  
BAILW AY COMPANY, DEEENDAN'rs.f

Negligence of Bailway Conipaii2/-~Breach o f  statutory duty—Injury io 
;passengers idth arm outside carriage wiiidow— Contributory negligence—  

Contractual ohUgations>

The fact tliat a door on a moving train is open is evidence, but not conda- 
sive proofj of negligence on the part of the Eailway Company.

'Where there is a statutory obligatioD, any breach o£ it which causes an 
accident is conclusive against the defenclaut apart from special x3roof of 
negiigeu«e. But the breach must in itself be the canse of the accichat, and 
the rule does not extend so far as to exclude the defence of contributory 
negligence.

Ill view of the contractual relations between the parties, a Railivay Company 
is not liable for injuries caused to any part of a passenger which is outside 
the carriage in which he is travelling, provided thai; such injuries could not 
have been received had the passenger remained inside the carriage*

The application of the rule that, vphere there is negligence on both sides, the 
negligence of the person who had the last chance of averting the accidsiat: is 
the efileient cause thereof, must be restricted to cases vhere the danger was 
apparent to both or at least one of the parties before the accident actually 
happened.

m o,
August 28»
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