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1800, to the exclusion of the son. From the conelusion of law wehave
T Davizoas  Arrived at, it follows that the son and the danghters of Varubai
LA:MS became co-owners having equal shares in the property. They

Savirmisar,  have no right to eject the appellant, who stands in the shoes of
the son,  But, though the exelusive title set up by them is nega-
tived by our conelusion of law, yet relicl can be given to them
in this suit for ejectment by way of joint possession with the
appellant : Norawblai v. Bunelod®. Dut before a decree for
Joint possession is passed, it is neeessary to determine whether all
or any of the respondents (plaintifls) were unmarvied when their
mother Varubai dicd, hecause it is only the unmarried who
would be entitled fo share in the property with the son in
preference to the married.  Unless the parties ave agreed on this
question of fach, we must ask the lower Court to find on the
following issue after taking such evidence as cither party may
adduce -~

(1) Wasany, and if so, which of the pluindiify, numarried when their molher
Varubai died and the swceession to the property i dispute opened ¥

The ovus will lie in the first instance on the plaintiffs.

Finding to he retwrned within three months,

On its retuwrn there will Le a deeree for joint possession in
favour of those entitled.

[ssun sent dowi,
R 1L,
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CRIMINAL APPELLATE
Before My, Justice Chandavarlar cond My, Justive Heatan.
1008, EMPEROL » GANESII DAMODAL SAVARKARY
e ‘”’3'"‘7"""?_?; Indian Penal Code (Aot XLV vf 1560), secticies 107, Tog, 121,
Y24 A Abetme i Sedition-—Werying of 10ar.

The necused published & heok contsinine eighleon pocmsg, of which four were
the subject-mattor of the churrge,  'Phe general trend of the poems eharged, s
. well as.the remaining ones in the beok evineed o spivil of Dlocdibirstiness and

& Criminal Appeal No. 200 of 1909,
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murderous eagerness divected against the Government, conveyed the urgeney
of taking up the sword, and made an appeal of blood-thirsty incitement to
the poople to take up the sword, form secret societies and ndopf guerilly
warfare for the purpose of rooting out the British rule.

Held, that the aceusod committed the offerce of abetting the waging of war
(section 121 of the Indian Penal Code), by the publication of the posms charged.

Held, forther, that the Court was entitled to look into the poems other than
those forming the snbject-matter of the charge, for the purpose of finding out
the intention of the writer and the design of the publication.

Per CHANDAVARK AR, J. :—Under the Indian Penal Code, the waging or
levying of war and the abebting of it are pub upor the samo fosling by
section 121 : that is, the abetbing of waging of war is under the Code as mueh
an offance of tieason as the waging of war itself, .

The word * abetment ” is defined in section 107 6F the Code and one of its
meanings, as given there, is ¢ instigating any person to do anything.” This
mepning is not excluded by anything that oceurs in section 12, The genoral
law is laid down in sectiong 107—120 of the Cede. According to it, ** to con-
atitute the offence of abctment it is not nesossary that the act abetted should
be committed, or that the effect requisito to constitute the offence shounld be
caused.” This applies to the abetinent of tho waging of war against the King
as much as to the abetment of any other oflence under the Code. The only
difference created hetween the former offence and other offences is that, whila
uprder the gencral law as to abobment a distinction is made for the purposes of
punishment betwoan abetment which has suceeeded and abetment which has
failed, section 121 does away with that distinction so far as the offence of
wagling war is concerned, and deals equally with an abettor whose Instigation
has led to a war and one whose instigation has taken no effect whatever. And
that for this simple veason that such a cvime more than any other must he
sharply and severely dealt with at its very first appearance and nipped in tha
bud with a strong hand.

Per Hrdrow, J.:—~Under section 107 of the Tudisn Penal Code there may
be instigation of an unknown person.

The word * abet ™ as used in ssction 121 of the Code, has the same meaning
ag is given t0 it by section 107. Tho “abetmenl” meant by section 121 i
not necegsarily confined to abetment of some war in progress. There may be,
and usually, is instigation of rebellion hefore rebellion actually beging: that kind ‘
of instigation is under the Code abetting waging war against the King.

So long as a man only tries to inflame feeling, to excite a state of mind, he
ig not guilty of anything more than sedition. It is only when he definitely

and cloarly incites to action that he is guilty of instigating and fherofme ‘

ahetting the waging of war,
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ApPPEAT, from conviction and soutence vecovded by B. €, Ken-
nedy, Sessions Judge of Nisik,

The accused wag charged with offences punishable undor
soctions 121 and 124 A of the Indian Penal Code.

The facts were that early in 1908, he published o booklet shylod
“The Laghu Abhinav Bharat Mala” Tt contained in all
cighteen pocwns in number, of them, the poewns which formed the
subjectmatter of the charge, were those nwubered 5, 7,9, 17
(verses 4-7).  They ran as follows :—

V. Anold moral story® v

Oh! you stout heavted, hear an interesting wlovy s lovingly keep in (yewr
minds, the heautiful moral® of it,

This (sovh of) fun has taleen place over and over again from ancient times ; the
black god of black (poople) gives w diubbing to the forvign demony,

2, Madhu and Naitahh®) wore Toreign domons on ininggeal torms wigh (he
eraator 3 Vishou, the hlack (wod) of the Diwle, destroyod them in no timo,

8. Bimilwly when the foreign dewmon named Hivenyaksha bocamo vory
powerfal, the black Varaha(® sont® him o the kinglow of (the god of) death,

4 The sable Shrvee Run touk ap endgols on behadl of the blacks anid
Tilled 6lio arvogant alion ralor Ravan,

6. Ol alien Kansa: do nol. traly wive yourself nivs through Uhe inboxication
oF royal (urthorily) 5 the dark Krishna the god of the hlads will dostray(6) yon.

6, The duk eomplexionsd Tord Shivali (waeg o the Blacks o good (and)
shont earted friend 1 the alien Misehhas lave had (0 faste of) Lis Maratha
haspitality. :

7. TEany fovoigu Nakshus beeawne Trresislibly insolond in fufury, king Wali
of the bluelks will drive thom Leyond the sews (or fhe Telus),

VIIL Seutimont of the people of Shivaji's thnes,

(In those vorses the sentiments onfortainel by the people ol the hne of
Bhivaji's birth ave deseribed).

Lo The Avyans inveke (God) Ganesh fo dustvoy (their stalo of) depend-
ence,  Oh God ! ake the sword in hand and by veady for hattle,  (Chorus),
Oh (Gad) ! the donons of dependonee have pradieed gread iy onthe carth g
the poople have heen Larassed 3 Oh P awspicious one of the world, fondle {hem
with (thy) loving hands.

{) Literally, faml ) Boar, an iuearnution of Vishu,
(). Bubstance, %) Literally, shewed him the durbar,
(3) Names of domons said £ liave hoon ) Literally, make turmeric powder

kifled by Vishau, of you,
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9, This demon iy more(® ernel (and) ivvenistibly powerful than Bindhur(2),
In o drama of fraud we say he is treacherous, @ cut-throat and a wretch.

8. Petitions and prayers have often been presented and offered in humble
- prosirations, But ‘he, really the meounest of all, does not yicld to our
supplications.

4. Only one remedy is left now (and that is) striking® with the sword,
This wicked being must, anyhow, be destroyed by various means(t),

5. The powerless wouse, (on which you usually) ride, will be erushed en-
tirely on the hattleficld ; and, therefore, I tell you to mount on a steed as swift
as the wind.

6. O Munificlent one ! be similarly mymed with new weapons. These old
weapons are now pob of much use in battle. ‘

7. Never give (open) battle to the enemy, his army Is vast, Guerrilla tactics
should bo resorted to, as they are the mainstay of a small force.

8. The whole of this plan should be carried out secretly by gathering
together hardy patriots who ave like a bouquet of beautiful flowers.

9. On your achieving some slight success the immortal kings of various
places and also their Sardars will, indeed, come to assist you,

+10. Oh Lord! May you kill the demon and give victory to the people, and
grant mother earth ! Oh(lord) ! the beautilul and suspicions wreath of independ-
ence .

11. Hearing this invocation of the Aryas, God Ganpatiwas deeply touched
and then having inearnated himself as Shivaji, he killed the (demon of) de-
pendense.

IX., Who oltained independence without war ?

1. Was glorious Rama, sable as a cloud, a fool to huve freed his mother, the
earth, from servitude ? Did he then wage war to no purpose ! Who obtained in-
dopendence without war ¥

2. How many petitions did the peopls of Netherlands send? Thoso prinees

of mendicancy offered many a prayer to (their) enemy. Did (%) they then obtain -

their kingdom ? Who obtained independence without war ?

3. Ask the Greeks themselves how they achieved their nationnl emansipa-
tion. {There are) no other paths leading to emancipation than war, Who
obtained independence without war ?

4. The Swiss did not (merely) offer weﬁk resistance (tothe cnemy) through

fear of the armios of wicked persons, (they) quiclkly proceeded to (perform) the

sucrifice of a good ware Who obtained independence withoud war ?

(1) Literally, excessively, ) Literally, efforts.

(2) Name of a demon, (5) Literally, did their kingdom
(% Literally, beating, then come into their wallef,
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5. Tyrolwould not heud (tho Jmee) to her onemics. She wonld not (nluo)
choose (a policy of) beggary.  Sho rabher appexled to her own sword.  Who oh-
tained indopendanco witheub war ¥

6. Had the great Shivaji any eager dosize Lo saerifiee b vain tho lives of
others ? (But) of how many (of his) rethern had (o) to shed the blood? Wi
oblained independenes withont war ¥

7 Similardy, hevole Ttaly steaglod nunfully an the Lattle-(eld by founding
(hor) seevet sugiotios in good time,  Grood fortuno followed O her spontane-
onsly,  Who obtained independonco withoub war ¥

8. Tho Amevicans did the swne. They fought and drove nwvay their sountey’y
sovvitude,  Then that sesvitude fled towards the Bast,  Whe obtained independ.
ence withont war ¢

8. Kuow it to be an establishod truth of the prsh Lhat no oo is able Lo obe
tain indepondence withont war.  He who desivos Swarajn most wage war,
‘Who obtained independenco without war?

The prayer of the Mavalus to Goed Shiv.

# B st 9 #* % W

XVIL 4 AL night the leaders  full of love, hold seeret consultations
in the interest of their country and thoughtfully weigh the steength of fho
onemies with o view lo conguer them,

B, 'The youths whoso minds are longing fur hattle unfuel the fags veer their
stoads ; like wise & # % %

6. Men by taling exeveisos in the gymnasium belonping 1o seereh sovioby
have, indeed, under ditfienltios doveloped strong wrists,

~~~.\,ﬂ_’}".~ And in the e pumner, hehold, O Tord, the maked (e, unshenthed)
sworlsyhoipg as ik wert the hloved wives of horoes have  grown highly fwmpas
fient to swing in pouls of bood,

The acersed was tried hefore the Sessions Judge of Nasik
with the aid of assessors: the Judge agreeing  with  the
assessors found the aceused guilty of having attempted to oxcito
disaffection towards His Majesty the King HMmperor (seetion
124A of the Indian Penal Code) and of having abotted the
waging of war against the King Brperor (section 121A of the
Code).  The accused was sentenced o undergo vigovous imprison-
ment for two years for the fimst offence; and to transportation
for life with forfoiture of property, for the second.

The accused appesled to the High Court.

Ab the hearing, the Court directed all the pocs in the ook to

~ be translated.

(1) Litorally, came ealling after hor,
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Baptista (with him B, 7. Desas), for the aceused.~—We submib
that the convietion and sentence under section 121 of the Indian
Penal Code are contrary to law, INirst, because, the poems
charged have no reference to the Government of India or to the
presenﬁ time ; and, second, because (1) the poems charged do not
constitute abetment of waging war against the King as contem-
plated by section 121 ; and (2) that they do not even amount to
abetment as defined by section 107 of the Code.

[Counsel here commented on all the poeins charged and
contended that all they conveyed was merely mythological
allusion ; and they referred to times long since past. He said
that viewed as such they have no reference near or remote to the
present Government of India; and did not constitute any of the
offences charged. He went on.]

Assuming for argument’s sake that the poems do refer to the
British Government, then we say that they do not fall within the
purview of section 12]. In ¥ngland, there are two kinds of
levying war-—one against the person of the King and the other
- against the Majesty of the King: [z #¢ Gordon®. The former
kind seems to have been contemplated by section 121 ; the section
does not take in the second kind at all. To wage war in order
to subvert the Government of India would be to wage war against
the Majesty of the King ; but it is no offence under section 121.

Assuming that section 121 includes the waging of war against
the Majesty of the King, then even the accused has committed
no offence. The lower Court has found him guilty of “abets
ment ” of waging war under section 121. We submit abstment
under section 121 is not the same as abetment under section 107.

To abet under section 121 means joining or aiding an existing -

insurrection, This appears from the illustrations to the section.

Assuming, however, that abetment under section 121 is the

same as abetment defined in sectionn 107, the facts of this case do
not constitute abetment under section 107.  For first, there isno
instigation in fact whatever. Secondly, there must be evidence
to show that some person was actually instigated. Thirdly, the

1) (1781) 21 Bt Tr 486, 615,
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instigation must be in the present case “ to wage wax against the
King 7, To that definite thing a person must be instigated. OF
that, thore is no evidence here.  The poems are, on the face of
them, pucrile, and nobody should take them seriovsly.  The poems
may inflame feeling or exeite hatred of foveign rule, bub they
fall fax short of a call to arins or action and therefore do nob eon-
stitube instigation,

The eonvietion*and sentence passed under section 121 should,
T submit, be set aside.

@ 8. Rao, acting Government Pleader, for the Crown~—"The
abetment under section 121 and seetion 107 is the same. The
effect of section 7 is thab the term “abelent ™ s used in one
uniforra sense throughout the Code, dhe reason for making
a special mention of “abetment? in seetinn £21 was to make it ay
highly punishable as the substantive ofitnce.,  Inthe same way,
section 121-A punishes conspivacy though section 107 provides
for conspiracy.

The person instigated would heve be the veader of the poens
and the thing instigated would be to wage war, The olfenee,
therefore, is complete,

Baptista was heard in veply.

CHANDAVARKAR, J—"This {1 an appeal from the judgment of
the Sessions Judge of Nasilk, conviebing the appellant Ganesh
Damodar Savarkar, of the offences ander seetions 124A and 121
of the Indian Penal Code, that is, of exelting disalivetion towards
His Majesty the Ewperor and the Government established by
law in Dritish India and of abetting the waging of war against
His Majesty. The appellant bas been suntenced by the learud
Sessions Judge to two years’ rigorous iwprisonment for the

offence under section 121A, and to transportation for life with
forfeiture of all property to the Crown under seetion 121,

The offences arise oub of four, from among o series of eighteen,
poems, published in o book entitled Lugia Ailinave Bhovain
Mala, ie,,a Short Serics for New Indin, and reeorded as cxhilit 6
as parb of the evidence in the case. The four poums are those
numbered in the hook as 5, 7,9 and 17, vespeetively.  Of poew
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No. 17, only verses 4 to 7 form the subjectqnixtter of the offences
proved, ~

When the appeal came on for hearing before us on the 13th
of October, Mr. Baptista contended that none of these four
poems had or were intended by their writer to have any refer-
ence either to His Majesty the King-Emperor or to the British
Government in India or fo the present political condition of the
country. On examining the series of poems in the book, exhibit
6, containing the four poems, it appeared to us that there were
other poems in it besides those four, which threw light on the
intent of the writer; and thab, as the whale book had been allowed
in the lower Court to go in ag evidence without any objection, all
the poems in the book could be referred to for the purpose of
determining the intention, character, and object of the poems
selected as the basis of the charges against the appellant in the
lower Court, We adjourned the hearing for an official translation
of the whole serics of poems in the book into English and also
to enable the appellant’s legal advisers to argue the appeal with
reference to the bearing of the whole series om the poems
forming the subject-matter of the charges. ’

In supporting this appeal, Mr. Baptista, the learned counsel
for the appellant, has raised two pointr. First, he contends
that the poems charged as treason and sedition are either my-
thological or historical references and do nob relate cither to the
British Government of India or the present fimes, I cannot
accede to this argument. It is true thab the writer has chosen
either mythological or historical events and personages, but thab
i for the purpose of illustrating and emphasising his main
thesis, that the country should be rid of the present rule by
means of the sword, The innuendoes cannot be mistaken or
misunderstood. For instance, the 5th poem purports to refer
to the destruction of “foreign demons” by Rama, Krishna,
and Shivaji. But that it is not a mere  description of the
past but is meant to be a covert allusion to the British is
apparent from the frequent use of the term “black ” referring to

the people of this country. Any one can see thatthe frequent

play upon the word ¢ black ”’ is intended as a contrast to the word:.
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“ white” and the implication is that the “Mlack ” are ruled Ly
the “white” and that the latbcr will and must be killed hy “a
black leader of the black.” So also as to the next poem, No. -
7. Under the guise of an invocation or prayer to Ganesh, the -
god who, according to Hindu belief, destroys evil, the writer
ealls upon him to take up the sword and be ready for war,
becanse “the demons of subjecbion have spread lamentation all
ovet the world,” The “demons ”” ave characterisud ag “ dissem-
bling, notorious, treacherons, cut-throat.” ¢ Applications and
potitions, ” says the writer, “were frequently ade, attended
with abject submissions. But this meanest of the mean would
not indeed be persuaded by hegging,” And hie goes on to say that
“this meanest of the mean * must be killed by the blows of the
sword.”  This poem is headed * the state of mind of the people
ab the time of Shivaji’s bivth,”  The people are supposed to offer
a prayer to the gol Ganesh to take up the sword and

“exterminate the dewon who has subjected the country to depond-

ence.  The allusion to petitions rejected is obviously to what iy
called by some “the policy of mendicaney.”  CGanesh is asked
to take birth as Shivaji.  The writer evidently has in mind the
Ganapati meles of the preswnt times and he who runs may read
the animus of the lincs and the lesson intended to be conveyed.
The 9th poem, which is headed * Who obtained independence
without war ?7 winds up with his vamark : “ He who desires
swarafye {one’s own rule) must make war? The 17th poem
professes to be o “prayer of the Mavlas o the god Shiva,” but
one can plainly sec that the sting of the verses Huy in the covort
allusion to the present ralers of British Indin, The translation
of the poems into English brings out the sting elearly enough,
but to thase who know Marathi, who can cither sing or unders
stand the poes sung, the venon is too transparent to be mistaken
for anything clse than a eall to the people to wage war against
the British Government. It s il for comnsel to quibble about
the meaning of certain words iu Lhe pocms, such as pords and
kala and argue that they huve no veference (o the present thnes.

No doubbt the writer hus wsed several words, each having a
double meaning, but thut meaning only serves to emphasise the
fact that the writer’s main ohjeet is bo preach war against the
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present Government, in the names of certain gods of the Hindus

and certain warriors such as Shivaji. Those names are mere
- pretexts for the text which iy : ““Take up the sword and destroy
the Government because it is foreign and oppressive,” For the

purpose of finding the motive and intention of the writer, it is -

unnecessary to import into the interpretation of the poems
sentiments or ideas borrowed from the Dhagavad Gita. The
poems afford their own interpretntion, and no one who knows
Marathi can or will understand them 23 preaching anything but
war against the British Government. Mur, Baptista has conceded
that, if the poems be construed as referving to the British
Government, they fall within the meaning of sedition under
soction 124A of the Indian Penal Code. That thuy are such
as to excite disaffection goes without saying.

The only question is whether these poems also fall within
section 121 of the Code and amount to an abetment of the waging
of war against the Xing-Emperor and his rule in India.
Mr, Baptista’s contention is that the word alef in this

section must be construed as excluding all idea of mere

instigation, and that, for the purposes of the offence of abetment
under this section, there must be some aetual insurrection ;
that, in other words, it must be shown that a large multitude was
collected and had weapons for mischief. Under the English
law “mere words spoken, however wicked and abominable,
if they do not relate to any act or design then actually on
foot against the life of the King, or the levying of a waxr
againsh him, and in the contemplation of the speaker, do not
amount to treason’’ And the same has Dbecn held to apply
to writings : King v. dudrew Hardie @, DBub under our Penal
Code, the waging or levying of war and the abetting of it
are put upon the same footing by section 121. That is, the
abetting of waging of war is under the Code as much an
offence of treason ag the waging of war itself, The word
“ ahetment ” is defined in section 107 of the Code and one of its
meanings, as given there, is “instigating any person to do
anything”” This meaning is not excluded by anything thaﬁ

() (1820) 1 £t Ty, (N, 8.) 610 at 1. 625,
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oceurs in scction 121, The general law as to abetment is
laid down in sections 107 fo 120 of the Code,  According to it
“ 4o eonstitube the offence of abebment 16 Is nob necessavy thab
the act abetted should Le eommnitted, or that the effoet requisite
to constitute the offence should be eaused.”  This applies to tho
abetment of the waging of war agninst the King as uch
ag to the abetment of any other offence wnder the Code. The
only difference ercated bebween the fovmer offence and other
offences is that, while under the general law s to abebment a
distinetion is made for the purposes of punishient between
abetment which Las succeeded, and abetment which hag failed,
section 121 docs away with that distinetion, so far as the offuncoe
of waging war is concerned and deals cqually with an abettor
whose instigation has led to o war and one whose instigation
has taken no effect whatever.,  And that for thisx simple reason
that such a cvime more than any other mnst he sharply and
severely dealt with ab its very finst appearance and nipped in
the bud with a strong hand.

But it is urged that in the present ease there has besn no
instigation by the appellant of any person or ascertained Lody
of persons by means of these poeins o wage war. It is in
evidence and is admitted hefove wy by appellant’s eonusel that
the book containing the poems was exposed for sale and pub-
lished and that copics of i were civenlated mmoug the publie,
that ig, among & large numbey of persous.  Deesuse that number
cannot be definitely aseertained or connfed, it me be said
that the publication was not to “a body of persons.”

Mr. Bapbista’s lawt argunent is that these poews do not
instigate any one to wage wuar buabt merely prepure the winds
of the people for war amd eunstibute no more than construetive
treason.  That Is asking us to pub too wild o construction on
the poems—a construction which is not .,nppmtml by the plain
words, nob o say the innucudoes of the pocms, The fifth
poem does not indeed conlain any diveet instigalion to war,
hut the seventh poew, in the nome of the god CGanesha, is
substantially an appeal to people to take up the sword and fight
with “the demons ”” who, it is suid, “lave spread Tamentation
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throughout the country ” by subjecting it to their rule, And
_the ninth poem concludes by saying that he who wishes for
Swarqfya must wage war,  And that iz the dominating idea or
text of the whole book. We ave entitled to look into the poems
other than those forming the subject-matter of the charges for
the purpose of finding out the intention of the writer and the
design of the publication. In poem No, 6 the writer calls upon
Aryans to devise some remedy against what he calls the slavery
of foreign wrule and says that the kingdom of independence can
be obtained only through “pools of blood.” Poem No. 2 is a
. most direct appeal to young men “ to gird up their loins,” “ cast
coff foreign yoke,” “take up sticks,”” and “cut out the cago of
slavery.”  Merely saying that independence cannot be gained
without fghting may not amount to treason, but here it is more
$han that, A spirit of blood-thirstiness and murderous eagerness
directed against the Government and © white ” rulers runs through
the poems : the urgency of taking up the sword is conveyed in
unambiguous language, and an appeal of blood-thirsty incitement
is made to the people to take up the sword, form secret societies,
and adopt guerrilla warfare for the purpose of roobing out  the
demon* of foreign rule., All this is instigation,
For these reasons the tonvictions and sentences under sections
121 and 124A must be confirmed and the appeal dismissed,
HraToN, J~==The appellant in this case has been tried for,
convicted of, and punished for sedition and abetment of waging
war against the King under sections 124A and 121 of the
Indian Penal Code, in that he published certain poems, The
correctness or otherwise of the conviction depends entirely on
the character of the poems. Cortain of them are specifically
referved to in the charge. The rest have been referred to in
argument and a perusal of the whole is necessary in order to
ascertain the true character of those specifically referved to in
the charge.
There are in all eighteen poems.
No. 1 is a prayer to God bo grant independence,

No, 2 is a lament that India is enslaved and is Wikthouh

independence.
B 3017
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No. 8 is o dindogue Lefween Shivaji and others, in which
Shivaji exhorts his hoarers to plant the hanner of independence,

No. 4 is Joving advice to o drunkard,

No. § vecites how in the past the gods o hovoes of the Wlacks
punishod the enemies of the blueks {ox aliens) and that if
hercafter foreion (or inimical) demons heeomi avrogant they will

o) o) o
be driven boyond the sea.

No, 8 iy a hymn to the goddess ol independence.

No. 7 degeribos how, prioe to the birth of Shivajl, there was a
desive that subjection should be overcome hy malking war, and
how Shivaji came and conmueved,  The poenn ix supgestive of the
need of similay ackion now,

No. 8 is a prayer for independence amongst obher things,

No. 9 is a prayer with the vefrain © who ever got independenee
without hatble’” ?

No. 10 is a Tunent that the eommley hag fadlen into servitude
and an_exhoztation to get independence pven by fizhting,

No. 11 is an exhortation to the young to fight for independs
enee.

No, 12 holds up those who are nob in favonr of independenco
to scorn and the patriol to reverenee.

No. 13 is a prayer to God o pab an end to the dependenee
and servitude of the country and to heing independence,

No. 14 is deseribed s o morning song o dependenee, and
ends thus

“0 dependenes ! et bhe stay of bolependenee, the hestower of
knowledge aud joy, the wite of the Tioed of the Universe, who is
as the moon, rise again in the land of the Avyas,”

R
B

No. 15 is o dindogue implying that the tyrant will be overcome
and the land be free,

No. 16 ineuleates that the pateiot has wo faw of prison and
contains a good deal favowable to independence,

No. 17 i 3 prayer to Shiva to come to lead the people to
battle,
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No. 18 is described as the ¢ Utterances of Nana lednuws
and 1 an incitement to war.

The poems specially referved to in the charge ave Nos, b, 7, 9
and parts of 17,

Biiefly summarised, the teaching of this book is that India
must have independence : that, otherwise, she will be unworthy
of herself: that independence cannot be obtained without armed
rehellion and that, therefore, the Indians ought to take arms and
rebel, This is quite plain though the teaching is thinly veiled
by allusions to mythology and history. It is sedition of a gross
kind and very little attempt was made to show that the convietion
undez section 124A of the Indian Penal Code was not correet.

But it was carnestly argued that the ~econvietion under
seetion 121 was wrong:

It was argued that there was not any instigation and therefore

‘there was 10k any abetiment.  'With this I will deal later.2nThen if
was argued that there was not any instigation of any known or
definite person and that shorb of this there could not be abet-
ment. The foundation of this argument is to me unintelligible,
So far as I am able to understand the meaning of the word

‘instigate’ as used in_section 107 of the Indian’ Penal Code,
there may be 1115’51%1;1011 of an unknown person. Then it was
srgued thab the instigation, if any, falls under section 117 of the
Code which provides o penalty for abetting the commission of
an offence by the public or by more than ten persons, Three
thousand copies of the book were printed and admittedly it was
intended to sell as many as possible. Therefore the instigation
was undoubtedly intended to be of the public or of more than
ten persons. Consequently the offence committed is punishable
under section 117. But it was further argued that it was there-
fore not punishable under section 121. That ergument I am
unable to accept. A prosecution under section 121 requires a

complaint by the Governiment (scetion 198, Criminal Procedure

Code). That complaint has been institubed, Having been
instituted the aceused had to be tried and it had to be determined
whether be has eommitted an offence under section 121, If he

has, then he must be punished under that section, whether the

olfence also falls under some other seetion or nok
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1900, Therefore the guestion to be determined is whebher the offence
T pwpsmoz  under section 121 has or has not been eonmmitbed,  Briefly stated,
Carssa the most cogent argument for the defence i this :--So long as a

&!/)\;Xgiﬁ man only tries to inflame feeling, to exeite am‘.’»ztutc of mind, he i
not guilty of anything more than sedition, It is only when he
definitely and elearly ineites to aclion that he iy guilby of
instigating and therefore abetting the waging of war,  That is,
it scems to me, o corvech staboment, Fherefore 16 has o be
determined whether the povns reeited in the eharge do dearly
instigate to action. Tt is contended for the defence that they
do not, In wy upiniuu they do,  In wunistalkable language
they tell the readers of the book to Torm scereb societios, by tuke
arms and to revolt aguinst the Governmment,  That is elearly to
my mind an nstization Lo action.  Thevefore T think the convie-
tion is corveet and should by eonlimued,

I atbach no importanee to the negmment, thab the word “abet’ in
section 121 weans womething less than that word as uwsed in
seetion 107 of the Indiwn Penal Cudeo Seelion 7 of the Code
refutes thab nrgument.  Nor aw Limpresied by he arovwent that
the abetment meant hy seetion 121 nieaus abebuwnt of somne war
in progress.  Theremay Lo and usuadly is fustigation of vebullion
before vebellion anclually beging,  Under the law of this country,
instigation of thab kind is abelting waging Wir ngninst the King.

Appeal disinissed,
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