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to the exclusion of the son. From tbo eoiic!u,sion of law we have 
arrived atj it follows that the son and tlio dangliters of Varubai 
became co-owners having' equal shares in tlic property. They 
have no right to cject the appellantj who stands in the slioes of 
the son. But, tliougli the cxcliiHlve title «et up by them is nega
tived by our conclusion ol; law  ̂ yet relie 1' can bo given to them 
in this suit for ejectinent hy way of joint pos.sesHioii with the 
appellant; Wnfdnhhai y. Bn)icloS^\ .But before a decreo for 
Joint possession is passed, it iw nccew.sary to dctenninc whether all 
or any of the rc.spondcnta (plaintifKs) wero unmarried when thoir 
mother Vanibai died, hecauwc it is only the iiniuarricd who 
would bo entitled to .share in the proporty with the .son in 
preference to the married. IJiikiH.s (Jic parties Jire agreed on this 
question of fact, we must unk the lower Court to find on the 
following isaue after taking- .such evidorsct; as either party roay 
adduce :—

(1 ) W iiB aiiy, and if m), wliic.h nf tlio pliiitdinv, uuniiii'i'kHl wlmiv tliuu' mollici: 
V a n ik d  diod ami tliotiUwoBKitii) to  llm proiw iiy in (Vispiiio (ijtiiiiitd?

The owns will lie in the tir.st in.siancc sai tluj plnintiilH.

Finding’ to be relnrnc’d within tliroo luonih.s.

On it,s return there will be a decree for |)0.s.se.s.sion in 
favour of tho.se entitled.
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IwUmi JPenal Code {Act XX.Vnf
12i:A.‘ Âhdm!.in~-~Si'di('Hnt~~4Vi,ijjhny of i>'m\

; l̂io aeciist'tl pnMitilied a k;a1i coi'if'&iruii-̂ ? fijdite* ji juiciin'*, «!' wliicli f<,mr wero 
tlie stsbject-riiattor o f tlio charge. 'L’hc gfijieral trcjul ol' flu' i-iot-niK cliiu'yv'd, iu,i 
Vellas.tliB roniainiag onas in l ie  bcok oi iiiiU’d a spirit, u!' MocdllurHtineas and
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mardarous eagoraess directed against tlio Qoveriimontj eonvayed tlie iirgenoy 
of taking tip tie  swordj and made an appeal of Mood”thirsty incitomont to 
the people to take uj> the sword, form secret gocioties and adopt guerilla 
warfare for the purposo of rooting out tlxe Britisli mile.

Selcly that the aouusod committad the offence of abetting the waging of war 
(secition 121 of the Indian Penal Code), by tho publication of tho poems chargod.

Seld^ fartlier, that the Court was entitled to look into the poems other than 
those fom in g  tlie snbjcet-inatter of the charge, for tko pni'pose of finding oiit 
the intention of the writer and tlio design o f the publication.

P er OJlANBAVAitiZAn, J- :—Under the Indian Penal Code, tlio waging- or 
levying o f war and the abetting- of it are pxjt upon the Ranio footing by 
section 121: that in, the abetting of waging of w.u’ is n.n.der the Code as mnoh 
an offanoe o f treason, as the 'Waging of war itself. ,

The vord abetment ” is defined in Boofcioii 107 <Si the Code and one of its 
meanings, as given there, is instigating any person to do anything.”  This 
me^inlng is not excluded by anything that occurs in soctioQ 121, Tho general 
law is laid down in sections 107— 1^0 of the Code. According to it, “  to con- 
stitntc the offence of abetment it is ijot accessary that the act abetted should 
be committed, or that the cffect requihiito to constitute the offence should be 
caused.” This applies to the abetment of the ^Yaging of war against the King 
as much as to the abetment of any other offence tinder the Code. The only 
difference created Ijetween tlio former offence and other offences is that, while 
nr-.deJ the general law as to abotroent a di«tinction is made for the purposes of 
punishment between abetment ■which has succeeded and abetment which hast 
failed, section 121 does away with that distinction so far as tho offeneo of 
waging war is concerned, and deals equally with, an abettor whose instigation 
has led to a war and one who.se instigation has taken no efFeofc whatever. And 
that for this simple reason that such a crime more than any other mtist be 
sharply atid severely dealt with at its vary first appearaiwa and nipjied in the 
bud with a strong hand.

Per Huaton, J. :—Under section lOT o f the Indian Penal CJodo there may 
be instigation of an unknown person.

The word “  abet ” aa used in section 121 of tho Code, has the same meaning 
as is given to it by section 107. Tho “ abetment”  meant by section 121 Is 
nob necessarily conlhied to abetment of some war in progress. There may be, 
andiisnally, is instigation of rebellion before rebellion actually begins: that kind 
of instigation is under the Code abetting waging -v̂ -ar against the King’.

So long as a man only tries to inflame feeling, to excite a state of mind, he 
is not guilty of anything more than sedition. It is only when he definitely 
and clearly incites to action that ho is guilty of instigating ami therefo|-e 
abetting the waging of war,
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A ppeal from conviction and aoutence recorded by B, C. Ken
nedy, Sessions Judge oi' Ndsiic,

Tiie accused was charged wii3h ottenco.s pmiislusiblo nndor 
Hociions 121 and 124A of the Indian 3?(*nal Code.

The fiicfcs were that early in 190R, lu.; piibli.slicd a boo]d(3t styled 
The Laghu Abhinav l?harafc M ala/’ It contained in all 

eii îiteoa pocind in nnmbor^ oi; thom  ̂ tlio j)0 (uns whicb. forrnod the 
subject"inattcr oi' the cliat-g-Oj wore tlios'o imuiborcsd 5, 7j 17 
(versos 4-7). They ran as follow,s

V. An oW moral stovy(̂ )

Oil! you lioai’tod, heii.r ;ui intpi'c.siliit̂ - ril<u'_y ; luvhigly koop hi (youv 
mliula, ttie boautiJ'ul moral̂ ''̂ ) ol’ ib

litis (tiovb of) I'lin has fcalcon p)iico opim' ;iDiI oyi>r ;ig!i,in liMsn ftnc’nuit i.hnos ; i!ji> 
b):i,ck ĵ od of Wack (pjoplî ) gives ii to tlu‘ foi'nig-ii domonn.

3 . M a illm  m id  K a ita l)li(-') w tti'ivfo i'o iy 'u  (Ioiudius on  it i itu ic id  (.oriiw  w i(,h  i!u? 

croatoi’ ; Vislmu, tlu* ol' ilio do.-ii.i'oyoil tlwm in no ihno.

Si Slmikirly wlien i,lio foroigu dionon uaniod 1 rif:ti>,v:ikKlia lioftaino very 
powerful, t1i« black Vavahâ .i') Boni'W liim l.oiUu kiii‘:i;''li>ui nl‘ (iilie {.jod oi’Ult>jitji,

4  Tho !iabl« Shvdo Uiun iook up uu bi'hatl' nf tljij bkû krt aTid
k'in<;d iilic arrogiuit alion, niloi' Uiivaii.

5 . Oil.! alLmi Kiuina: do nol i.ruly your.sdC air.-i Iluj iiiioxictition
o f  royal (miUioritv) ; thu d-u'k Ju-isJniii tJn- of Uu- hhirh'} will ilmlroyif') yon.

0, Thft diu'k <iomt>li)sioiu!iil k'lvd Will vaji (vva;;j to Uu,' Idark'fl a “'(Utd (atul) 
Htonti lieai'tt'tl fs-ioiul; i'ho ulii'H Mloalili'if! ii:i,vu had (:i fii'itc id’} bis M’arallia 
bfif.i])itality.

7 , If any foi'iikjju EidfBbuH bi'oomt! ii'i'uKi.siibly iusoloui is! fttlanv, kni*; Kali 
of tbfi blaokn will drive ihoiu boyoiid th(< stâ  (or the jjuhia).

VlT, Sentimoiii of ilui pi'ople dL' tSbiviijiH iiiin'H,

(In tlioae voreiw tho KftntiinimtH inifcortahitiil by jHitipb) at iho iimii of 
Sbivaji’B birtli are deseriboil).

1. Tki Aiy.-uiH Ifivoko (Ood) (Jauwli l,o do.siroj (Utftr ol'j dopi'iub
eiice. Oil (aod ! takt* tli0 sword in baud and 1m I'oady I’ui' bai.f/lo. (ClioiMis). 
Oil ((fod) ! tlia doriiom of dopmloijiailiavf! jji'odiujcd '̂■rfat niinnry on iho eartit ; 
tkf people liave beeu liarassod ; OIi ! umpit-ioioiJi <tn<‘ of' ibo woi'ldj foiidltj Humvi 
wifcli (tby) loving liaiuls.

(I) Literally, fcitu 
■ (2). Sttbataneo.

(») Names of dem oM  m id t ib a v o  bc.ni 
feiiled by Vx3bti«»

t'i) l ’»t)arj an iaeanuitiou oi' Vwlnui.
Lifcorally, sIiowihI him tbe darbar. 

(*’) LiUn'ally, lualoi iuriui'rU; powdfi' 
of yon,
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3. This demon is more(i) oruel (aacl) irresistibly powerful tlista Sindliiu’(2). 
In a drama of fraud wo say he is treaelierous, a cut-throat and a 'wretoli.

3. Petitions and prayers have often been presentod and offered in huinWo 
prostrations. But he, really the moauest of all, does not yield to our 
supplications.

4 Only one remedy is left now (and that is) strikinĝ )̂ with tho swords 
This wicked being must, anyhow, be destroyed by various means('')8

6. The powerless mouse, (on which yon usually) ride, will be crushed eii" 
tirely on the battlefield; and, therefore, I tell yon to mount on a steed as swift 
as the wind.

6. 0 Munilioient one ! be similarly armed with new w’eapons. These old 
weapons are now not oi* much use in battle.

7. "Never give (open) battle to the enemj, his army is vast. Guerrilla tactics 
should be resorted to, as they are the mainstay of a small force.

8. The whole of this plan should be carried out secretly by gathering 
together hardy patriots who are like a bouquet of beautiful flowers.

9. On your achieving some alight success the immortal kings of various 
places and also their Sardars will, indeed, come to assist you.

10. Oh Lord! May you kill the demon and give victory to the people, and 
grant mother earth ! Oh (lord) 1 the beautiful and suspicious wreath of independ
ence .

11. Hearing this invocation of the Aryas, God Ganpati was deeply touched 
and then having incarnated himsslf as Shivaji, he killed the (demon of) do- 
pendenco.

IX. Who obtained independence without war P

1. Was glorious Rama, sable as a cloud, a fool to hava freed hî ; mothox*, the 
earth, from servitude P Did ho then wage war to no purpose ? Who obtained in- 
dependence without war ?

2. Ho\v many petitions did the peoijle of Netherlands send ? Those princes 
of mendicancy ofiered many a prayer to (their) enemy. Did (5) they then obtain 
their kingdom ? Who obtained independence v/ithout war ?

3. Ask the Greeks themselves how they achieved their national euiaaoipa- 
tion. (There are) no other paths leading to emancipation than war. Who 
obtained independence without war ?

4. The Swiss did not (merely) offer weak resistance (to the enemy) through 
fear of the armies of -wicked persons, (they) quickly proceeded to (perform) the 
sacrifice of a good war» Who obtained independence without war?
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(1) Literally, excessively, 
(aj Name of a demon.
(•■*) Literally, beating.

T5 301—G

(4) Literally, efforts.
(5) Literally, did their kingdom 
tlion come into their wallet.
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'5 . T}a*ol would noli Ijoial (tlio knco) to her onciiucH. Slio would not (uIho) 
cliooso (ii policy of) boggavy. Hlio ratiiei’ iiu liei' own Bwoi’d. "WHo ob-
taiiied iadopettcloneo witliouli war ?

fj. Had (ii0 groat; Sliivaji any dos'u*« (,« Ba«n(ioo i'n vain tKo liyos of 
oihers? (But) o f hy^v many (<>f liis) In'eilicrn ku.1 (lus) lu> wliod tho blood t* W lw 
ol)iained mdopendoneo without war P

7. Himilaiiy, lici'oio Mt;rui.?gicd manfully on tins !iat,i;lo4Ield by founding 
(lior) socrot sociofcioa in good timo. tik)Od foi'tiaio i’ollowtid Iwr apoiitauo> 
onsly. W ho obtaiiujd indepewdoiioo 'without Wfir P

8. Tko Ainoricans did the saino, TJioy and ^Irovo away ihcJir ocmntiyH 
servitude. Then that Borvltudu 11(m1 towards th» EuHf- W ho ohtahiod iudepoud- 
ence without wav ^

9. Know it to he. an cstahlinhcd truth o f  tho, payt. ihaii no on» i« alvlo to ob
tain indopQiidonca wifchont war. I h  who dusivort Swaraja luvwt wago war. 
W ho obtained iud‘,;|Ktndcneo without, war P

Tilt) prayor o f  tho Mavulati to (,<od Shiv.
V -H: * -I: «. # «

X V II , di. A{; night tlio loaders full o f lovo, Jiold Bccviit eonsultatiom 
in the interest oE their country and thovighll'uily woigh the strongtli of tho 
oiieinios with a view to conquer them,

5. Tho yonths whoso niiiid.*i ai’o longing fur liuttle unfurl the Jlags ovc.r their 
stoeds; lik(J wiso *’■ * .

{). Mon h y  taking cxorciKO.s iu tho gymnasium bidonfiiiig* to socrcl, socioty 
have, indeed, nndor difhcttltioH dovolopcd Ktroni;' wiiHtH.

Ami in tho Wco mann«,;r, h.djohl, 0  Ijonl, tlu; naked (/. c.> unBlmtlusd) 
swml&rhajng as it- weio tiio btdovod wivof? o f hmu^s hiivo g-rown highly inxpR' 
tient to Kwinliu pools oi’ ldood.

The accu&sd was tried before tlio SoBsions ’ .Tutlge oi' NdHik 
with the aid of as.sef̂ KOrs: tlic .Ftidgii 'agraiuug with tlu) 
sxssessors found the accu.syd giiilty of 1iavin<:<' !itteinpted to exeito 
clisafteetioii towards His Maje.' îy tlui K.ing ]̂ hii|)eror (soetion 
124A o:i: fclie Indian Penal Cod<.;) aii<l of lutvinp; ahottcd the 
waging' of war agttinsfc tlio King’ Emperoi* (.seciiou 121A of the 
Code). The accnscd was .senicncod to viu(:h!rg'C) rigoroiiH 
ment for two years for tlio lirsfc otiluiGc; aiul to traiwportatioii 
for life witli forfeiture of property, for tlK; secaJid.

The aecttsed appealed to tho High Court.,

,, At the hearing, the Court directod all tho pouui.s in tlio book to 
be translated.

Literally, caiiio calling after hop,
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Ba^tida (with him i?. T, Desai), for the a c c u s e d W e  submit 
that the conviction and sentence tinder section oi the Indian 
Penal Code are contrary to law. Firsts because, the poems 
charged have no reference to the Government of India or to the 
present tim e; and, second, because (1) the poems charged do not 
constitute abetment of waging war against the King* as contem
plated by section 121 j and (2) that they do not even amount to 
abetment as defined by section 107 of the Code.

[Counsel here commented on all the poems charged and 
contended that all they conveyed was merely mythological 
allusion; and they referred to times long since past. He said 
that viewed as such they have no reference near or remote to the 
present Governruent of India j and did not constitute any of the 
offences charged. He went on.]

Assuming for argument’s sake that the poems do refer to the 
British Government, then we say that they do not fall within the 
purview of section 121. In England, there are two kinds of 
levying war— one against the person of the King and the other 
against the Majesty of the King : In re Gorchn̂ '̂ K The former 
kind seems to have been contemplated by section 121; the section 
does not take in the second kind at all. To wage war in order 
to subvert the Government of India would be to wage war against 
the Majesty of the K ing; but it is no offence,under section 121.

Assuming that section 121 includes the waginq;of war against 
the Majesty of the King, then even the accused has committed 
no offence. The lower Court has found him guilty of abet
ment ” of waging war under section 121. We submit abetment 
under section 121 is not the same as abetment under section 107* 
To abet under section 121 means joining or aiding an existing 
insurrection. This appears from the illustrations to the section.

Assuming, however, that abetment under section 121 is the 
same as abetment defined in section 107, the facts of this case do 
not constitute abetment under section 107. For first, there is no 
instigation in fact whatever. Secondly, there must be evidence 
to show that some person was actually instigated. Thirdly^ the

E m X’EIIOB
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1009, instigaiion miiafc be in tlic prc.smt case to wagt3 war against the 
King’ To that definite thing' a person iiuist be instigated. Of 
that; there is no evidence hero. The poeins ai’Oj on the face oi‘ 
thoiBj puerilej and nobody take them se.douBly. .̂Oio poom.s
may inflame i‘cclin(:f or oxcito liatrcd ot‘ i'()rci;i'n mlo^ but they 
fall far sliort of a call to aruis or action and tlicrel'orc do not con
stitute instigation.

The convicfcion'and sentence passed nndcr scetlon 121 ,should, 
I  submit  ̂ be set aside.

G.S.Iiao^ acting' Governniout IHeader., i'oi* the Oi’Own.~~"Tho 
abetment under section 121 and wcction 1(5? is the K:uno» The 
effect of section 7 is thafc the teriu '■ abetment’•* vk used in one 
miiforni vseuse throughout the Code?, The reiison i\)r making' 
a special mention of ‘̂ abetment’ in Kisciian .121 was to njake it as 
highly punishable as the siib^tautive oBencc, In the f̂ anie way  ̂
aeGtion 121-A punishes conspiracy thovigh i-uiction 107 provider 
for conspiracy.

The person instigated wonhl here be the rt'.adt̂ t of the poeniH j 
and the thing instigated would be to v;ai% 'I'lie olfencoj
theroforoj is complete,

Ba^tida was heard in reply.

CsANDAY^EKAlt, .J,— This i.i an appeal from the, jnd^^raent of 
tlio Sessions iluclgo oi' Na.sik, convicting th«!: :i.ppellant Ganesh 
Damodar Savarkar, of the ()ilenc;es under s(,;ctionH 124A and 121 
of the Indian Penal Coduj that of oxciting tliwafiV'Ction towai'ds 
Hia Majesty the Emperor and the Oov(*riunent OKtabliHhed by 
law in British India and of alicitinj:  ̂ the of war againwt
His Majesty, The appellant h;iB been funiteiiced by the learnoil 
Sessions, Judge to two years  ̂ rigorous iinpriHonnnnit for the 
offence under section 12f A, and to tranBportation for life with 
forfeiture of all property to the Grown under section 121,

The ofl^nces arise out ol‘ four, from awon«' a sivries of eighteen, 
poems, published in a book entitlcfl Ah/tiiidva Bhtfala 

ie,j,a Shorfc Scries for New Indiii, and recorded as eshibib 6 
as part of the evidence in the case, 'I'bc i'onr poen,is are IJio.se 
numbered in the book ats 5, 7, 9 and 11, respectively. Of poem
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No. 17, only verses 4 to 7 formths subject-matter of tlio olFeuecs 
proved,.

When the appeal came on for Bearing before iia on tbe 13th 
of October, Mr. Baptista contended that none 9i these four 
poems had or were intended by their writer to have any refer
ence either to His Majesty the King-Emperor or to the British 
Government in India or to the present political condition of the 
eonntry. On examining the series of poems in the book, exhibit 
6̂  containing the four poeniS; it appeared to us that there were 
other poems in it besides those four^ Tvhich threM̂  light on the 
intent of the w riter; and that, as the whole book had been allowed 
in the lower Court to go in as evidence without any objection, all 
the poems in the book could be referred to for the purpose of 
determining the intention^ character^ and object of the poems 
selected as the basis of the charges against the appellant in the 
lower Court. We adjourned the hearing for an official translation 
of the whole series of poems in the book into Knglish and also 
to enable the appellant^s legal advisers to argue the appeal with 
reference to the bearing of the whole series on the poems 
forming the subject-matter of the charge. .̂

In supporting this appeal, Mr. Baptista, the learned counsel 
for the appellant, has raised two points. First, he contends 
til at the poems charged as treason and sedition are either my
thological or historical references and do nob relate either to the 
British Government of India or the present times. I cannot 
accede to this argument. It is true that tbe writer has chosen 
cither mythological or historical events and personages, but that 
is for the purpose of illustrating and emphasising his main 
thesis, that the country should be rid of the present rule by 
means of the sword. The innuendoes cannot be mistaken or 
misunderstood. For instance, the 5th poem purports to refer 
to the destruction of “  foreign demons by Kam a/Krishna/ 
and Shivaii. But that it is not a mere ’ description of the 
past but is meant to bo a covert allusion to the British is 
apparent from the frequent use of the term black ” referring to 
the people of this country. Any one can see that the frequent 
play upon the word black is intended as a contrast to the wQrd; ■

E mi>,e.hob
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white and tbe iittplieatiou i« tliat tlic black arc ruled by 
the wbite'^ and that the latter will and must be killed by “ a 
black leader of the black/^ So also an to the next poem  ̂ No.,
7. Under the guiso o£ an invocation or prayer to Ganesh;, the 
god who, according to Hindu belief;, dowtroys cvib tho writer 
cails upon lilai to take up tluj «vvord and lie ready for war  ̂
bceatiso “  the dcmonH ol:‘ siibjoctiou have Hprciul laixieiitation all 
over the world,’■* The d e mo ns  arc cliaractcri«ud as ‘̂ Missem- 
bling, notorious^ trca,cl,ioro\iB, cut-tliroat. “ Applications and 
potitions/^ say.s tho writer, ‘̂ wau’c frcqnontly jnade  ̂ attended 
with abjcct siibioiiTisious. i3ut thi« sncaviCHt ol‘ the mean 'would 
nob indeed be persuaded by begging.’  ̂ And hu goon on to say that 
^Hhis meanestoi! thoracan”  nmsfc ]>o killed “ by blows of tho 
aword.”  Tliis poem ia lieaded tho state of mind of tho people 
at tho time of Sbivaji’H birtb.” I ’he people nro .srippo.sed to offer 
a prayer to the go l̂ (^ane«h to take up tho Hword and 
exterminate the devooii wlio ban Hrib’]eotcd the eotintry to depond- 
en'ce. Tho allusion to pefcition.s rejected i.s o]>vioii«ly to wliat is 
called by some "th e  policy oi: inendieaney.^’ (lanesh iw asked 
to take birth a« iShivaji, Tht' writer (3vi<]ontly lias in mind the 
Ganapati melas of the present tinies and lui w 1 h:> j'uns may road 
the animus of the lines and tho loanou intended to bo convoyed. 
Tho Ofch poeiUj which itt headed Wlio oliiained iiidopondencc 
without war V ’ wind,s rip wifcli tl’ds roniark : H’o who desires
marajya (oneAs own rule) must make war/^ Tlio 17th poem 
proi’es.ses to be a ‘Sprayer oi: the Mavlaw to tlio gcjtl Shiva/’ but 
one can. plainly see that tlic sting of tho verHcy liohs in the covert 
allusion to the present rnlers of British India, Tlie translation 
of the poems into EngUnh Ijriiigs out the stin; '̂ clearly enough, 
but to those who know Marathi., who can either ying or inidei'- 
Ktand the poems sung^ the vonnm i,s too transparent to be mistaken 
for anything’ else than a call to the to wage war against
the British G'overnnient;. I t is iiilc tor e';niu:-Kil to quibblo about 
the meaning of certain words in, the poomSj siieh a.H pfirki. and 
I d a  and arguo tliat fcliey Iiavc no rci’ci'cneo to t!u> present tiuiOB.

No doubt the writer ha.s uncd sevoi’ai ŵ oi’d.s, each having' a 
double meaningj but tliat moaning only .serves to emplia,si.se tho 
fact that tho writer^s main object is to preucli "war againat tho
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present Government^ in the names of certain gods of the Hindus
and certain warriors such, as Shivaji. Those names are mere 
pretexts for the text which isj .* “  Take up the sword and destroy 
the Government because it is foreign and oppressive/^ For' the 
purpose of finding the motive and intention of the writer, it is 
unnecessary to import into the interpretation of the poeuis 
sentiments or ideas borrowed from the Ehagavad Gita. The 
poems afford their own interpretation^ and no one who knows 
Maratlii can or will understand them as preaching anything but 
war against the Bzitish Government. Mr. Baptista has conceded 
thatj if the poems be construed as referring to the British 
Government, they fall within the meaning of sedition under 
section 124A of the Indian Penal Code. That they aie such 
as to excite disaffection goes without saying, -

The only question is whether these poems also fall within 
section 121 of the Code and amount to an abetment of the waging 
of war against the King-Emperor and his rule in India. 
Mr, Baptista '̂s contention is that the word h i this
section must be construed as excluding all idea of mere 
instigation, and that  ̂ for the purposes of the offence of abetment 
under this section, there must be some actual insurrection j 
that, in other words^ it must be shown that a large multitude was 
collected and had weapons for mischief. Under the English 
law mere words spoken, however wicked and abominable^ 
if they do not relate to any act or design then actually on 
foot against the life of the King, or the levying of a war 
against hinij and in the contemplation of the speaker^ do not 
amount to t r e a s o n A n d  the same has been held to apply 
to writings : King v. Andrew Mar die W, But under our I ’enal 
Code, the waging or levying of war and the abetting of it 
are put upon the same footing by section 121. That is, the 
abetting of waging of war is under the Code as much an 
offence of treason as the waging of war itself. The word 
“  abetment is defined in section 107 of the Code and one of its 
meanings, as given there, is instigating any person to do 
anything.”  This meaning is not excluded by anything that
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(1) (1820) 1 St. a’r. (N .S.) 610 at p. 635^



m THE INDIAN LA.W REPOETB. [VOIi. XXXIT,

1909.

EM£:EltOjl
u.

GjiWKSfX
DAMOUA'U

S1VABKA.B.

oeeu rs  in  so e tio n  I S l .  T h o  g e i ic m l Ijiw  aa t o  a b e tm e n t  ia 

la id  down in  s e c t io n s  107 to  120 oi! tlie  O o d o . A c c o r d in g  to  i t  

to  co n s t itu te  i l ie  o fib u eo  ol; a ljiib iucut ifc is  n o t  n e c e s s a r y  t l ia t  

tl ie  a ct a b e tte d  s h o u ld  be  co m m itto d , o r  tha,t} tlie. ciflect r e q u is ite  

t o  c o n s t it u te 't h e  offi^ncG Kliordd b e  ca ita ed ,”  T h is  a p p lie s  to  t l io  

abetment of the waging' of war again.sfc th e  K in g  a« much 
as to  tliG a ,ljetm ciit o f  a n y  o th e r  o l ic n c o  tm d o r  th e  C o d e . T lu j 

o n ly  d if ib tcn e e  c r c a te d  b citw oc ii tk o  I'orsncr (jiion co  a n d  o tlie i’ 

offencc.s is tliat^ w li i io  n n d o r  tlio  g e n e ra l IriAV a« t o  a b e tm e n t  a 

d is t in c t io n  is  m ad e fo i' th e  purposoH  o i ‘ puniH lnucnfe b e tw e e n  

a b e tm e n t w h ic h  lias sv icceed ed , a n d  a lie t in o n t w h ic h  h as failed^ 

section 121 d oes  away with tlia t di.stin ,etion3 ko f a r  as th e  o ffen co  

oi; waging war is concerned and deal;-! ocjnally with an abettor 
whose instigation has led to a war and one whose instig’atioii 
has taken no efil̂ ct whatever. And tl>at for this .simple rea«on 
that such a ciinie morb than any ofcliei' tiuiBfe !.>o isharply and 
severely dealt with at its very ih’st appoiirance and nipped iri, 
the bud with a strong hamU

B u t it  is  u r g e d  th a t  in  th e  p re se n t cMse ihi>ro h a s  b e e n  n o  

in s t ig a t io n  b y  th e  a p p e lla n t  oi! a n y  ]>erson fn* ii,s<M>rtainod b o d y  

o f  poi'sons b y  rncana o f  th ese  p o e m s  t o  w a g e  w a r . I t  is  in  

e v id e n ce  a n d  is a d m itte d  T)ol!ore uk Isy ap | )clia n t’ ,s e o n n s e l tha,t 

th e  b o o k  c o n ta in in g  th e  poeniH w ay ox|>osed I’oi* ,salo a n d  |.)ub“ 

li,shod a n d  th a t  co p ie s  ol; it  w e re  c ir c u la te d  amo,u,«' th e  public^  

th a t is^ a m o n g  a  la rg e  n u m b e r  ot* pi.‘rsonH. B e c ju is e  th a t  n u m b e r  

c a n n o t b e  d e lin it e ly  ancerta iu ed  o r  c o m d  e d j it  c a n n o t  b o  sa id  

th a t th e  p u b lica t io n  w as n o t  to  a b o d y  o l ‘ p e r s o n s ."

M r . B a p tis ta ’s la s t a r g u m e n t  is t lu it  iliesii p o e m s  d o  n o t 

in stig a te  a n y  on e  to  w a g e  w a r  b u t m e,rely  pt'e,pai:e t l ie  m in d s  

o f  th e  p e o p le  fo r  w a r  a n d  consfcitufce n o  luort^ th a n  con .stru e tiv e  

treason . T h a t  is a sk in g ' us to  p a t  t o o  jn ild  ii, eon H tru etio ii on  

th e  p oem s— a  co n s tr u c t io n  w h ich  is n o t  suimported, b y  th e  [d a in  

w o rd s , n o t  t o  sa y  th e  iin iu e iid o c s  o l  tlui p o e m a , T h e  ili'tli 

p oem  d oes  n o t  in d e e d  c o n ta in  a n y  d ir e c t  iusl.if4-a.ti0n  t o  war^ 

b u t  th e  se v e n th  pocn'i^ in  i l ie  n am e  <,)i; th e  y;(H\ (hiincsha^ is 

su b sta n tia lly  an a p p ea l t o  p e o p le  to  ta k e  u p  th e  s w o r d  a n d  fi;4'lit 

w ith  ^H he d em on s  v /h o , i t  is  sa id , “'h a v e  spread , la m e n ta t io n



ilirouglioul: the eoiint/iy by subjociing it  to tlieir rule. And 9̂09.
the mnth poem coneliides by saying that he who wishes for empkhok
Swantfya must wago war. And that iss the dominating idea or
text ol: tho whole hook. We are entitled to look into the poems Bam o.pab

other than those forming the subject-matter o£ the charges for
the purpose of finding out the intention of the writer and the
design of the publication. In poem No« 6 the writer calls upon
Aryans to devise some roinedy against what he ealls the slavery
of foreign rule and sayĵ  that the kingdom of independence can
be obtained only through ^ p̂ools of blood.’ ' Poem No. 2 i.s a
most direct appeal to young men to gird up their loins/^ “  cast
off foreign yoke/'^H ake up sticks/^ and cut out the cage of
slavery/’ Merely saying that independence cannot be gained
without fighting may not amount to treason, but here it is more
■than that. A  spirit of blood»thirstiness and murderous eagerness
directed against the G-overnment and whifce rulers runs through
the poems : the urgency of taking up the sword is conveyed in
unambiguous languages and an appeal of blood4h.irsty incitement
is made to the people to take up the swordj form secret sosietiesj
and adopt gaorrilla warfare for the purpose of rooting out “  the
demon of foreign rule. All this is instigafcion.

For these reasons the Convictions and sentences under sections 
121 and 124A must be confirmed and the appeal dismissed,

H eatoNj J.—“The appellant in this case has been tried for, 
convicted of; and punished for sedition and abetment of waging 
war against the King under sections 124>A and 121 of the 
Indian Penal Gode  ̂ in that he published certain poems. The 
correctness or othetwiso of the conviction depends entirely on 
the character of the poems. Certain of them are specifically 
referred to in tho charge. The rest have been referred to in 
argument and a perusal of the whole is necessary in order to 
ascertain the true character of those vspecifically referred to in 
the charge.

There are in all eighteen poems*
No. 1 is a prayer to God to gyant independence®
No. 2 is a lament that India is enslaved and is without 

independence.
:b 3 0 1 -7
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No. 3 i« a (lia!of;'uo I'.otwcftii Bhiviiji a-nd othciH, in wliicli 

Shivaji exhorts his lioa,ror« to plant tho Itanucn: ol: iudepeiuleuco,
No. d. is loving advico to a dniiikfu’d.
No. 5 reeik'M liow in ttio paab fchct goils oi* lu't’OOM o:l* tlio 'blacks 

puuishod tliG eiicmiert oi' tlio hla.cktS (or aliens) and that if 
lieroaftcr iioi’eigii (or inimical) dcuions liccouiii aii'Ogaiit tliey will
1)0 driven beyond the >sca.

Ko, 6 is a hymn to the g'oddosM oi; indepiMidcnee.
No. 7 describes .liow, prjoy to ib.o l>irt]i ol' ShivM.jij iJioi’o was a 

desiro that Mubjoetion should '|i(i r)\-cre(onc by innkiiip; war, and 
liow >Shivaji cam(3 aiir'l eonqnei’ccl, I'hu  poeio. h  .sngf̂ 'CNstivo of the 
3ieed of aimihi.r action now.

No. 8 is a prayer for indepoii/loiice aiuoii;,!;.sij otbor thiiijvt;,
No. 9 is a prayei' with fclio a'l’riiin \vho{y\'i‘r f>'otiiid(:!pf.mdeiico 

without battle/̂  ?
No. 10 is a lajnonfc that tlic country ]ja« fallen into sorntudo 

and an̂ exhortation to g’ct indoporuhjnen (n-iui l>y

No. 11 in an exhortation to the yonn.*:?; to fight for independ
ence.

No, 12 Jiohls np tliOMO iy]50 tiro riol; hi fihvoiir of indopendenco 
to scorn and the patriot to rovftrciie*.'.

No. 13 is a prayer to God to put an end to the dopendoiico 
and servitude of tlio country ami to brinp; indopca.idencc.

No. 14 is  described as a niovninp; to dependciie.o, and
ends thus

^^0 dependence 1 let ike Miar of }nflfp)CMulenee, the liostowor of 
knowledge and joy, the wife oi; the Lord of t!ie. I Jmverf^e, who is
as the moon_, rise again in. tin' lujid of the Aryan,

No. 15 is a dialogue iniplyin!v ihai) the tyrant will be oYorcoine 
and the. hind 1)0 fr(;e,

No. 16 InculeateH tliat th(t pfitriut ha.';-! no i’eai: of prison and 
Gontainfj a good deal i'avom'abli;! inde];Hnidenco,

No, 17 ia a prayer to Shiva to come to h*ad tlie people to 
bf t̂tle,

THI'l TKI3IAN li'RpOK/rFl [VOU XXXIV,.
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No. 18 is doscribGci. as tlie ‘̂ 'O'ttGraiiees of Nana, Phadnavis 
ami is an. incitement to war.

The poems specially refeiTed to in the charge are Nos. 5, 7, 9 
and parts of 17.

Brietij feiimniariscdj, tlic teaching of this book is that India 
must have independence : thatj otlicrwise, she will he unworthy 
o£ herself; that independeuco cannot be obtained without armed 
rebellion and that, therefore, the Indians ouqlxt to take arms and 
rebel. This is quite plain though the teaching is thinly veiled 
by allusions to mythology and history* It is Bedition of a gToss 
kind and very little attempt was made to show that the conviction 
under section 124A ol; the Indian Penal Code was not correct.

But it was earnestly argued that tho ’ conviction inidet 
section 121 was wrong.

It was argued that there was not any instigation and therefore 
there was not any abetment. With this I will deal later.mThen it 
was argued that there was not any instigation o£ any known or 
definite person and that short of this there could not be abet
ment. The foundation oi this argument is to me unintelligible* 
So far as I  am able to understand the meaning of the word 
‘ instigate ’ as used in^ section 107 of the Indian; Penal Code, 
there may be instigation of an unknown person. Then it was 
argued that the instigation^, if any, falls under section 117 of the 
Code which provides a penalty for abetting the commission of 
an offence by the public or by more than ten persons* Three 
thousand copies of the book were printed and admittedly it was 
intended to sell as many as possible. Therefore the instigation 
was undoubtedly intended to be of the public or of more than 
ten persons. Consequently the offence committed is punishable 
under section 117. But it was further argued that it was there
fore not punishable under section 121. That argument I  am 
unable to accept. A  prosecution under section 121 rec|uires a 
complaint by the Government (section 196, Criminal Procedure 
Code). That complaint has been instituted. Having been 
instituted the accused had to be tried and it had to be determined 
whether he has committed an offenco under section 121. I f lie 
haŝ  then lie must bo punished under that section^ whothor the 
offenco also falls under soniu other section or not,
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Thcroforo the qno.stiori to bo, ilotin'biiuoil in \vlu:fchtT tlie ollencc 
under, section 121 Iia« or li/w not beau coniuutlicil, Jiriefly stated, 
tliG most cogent ai’guniGut l‘oi* the dofencic iw tlii.s So long as a 
man only tries to inllamo feeling, to oxcitc a state of mind, lie is 
not guilty oi; aiiytliing more than sodltt(jn. It ih only wlion lie 
detinifcely and dearly iucitcM to actlo:si that lit! xb of
instigating and thcrel'oru a1:)ettiiig tlie Vi'aglng o;i‘ war. That ik̂  
it sceuLS to .inOj a cori'ect .statonitsnt, 'l.liercforc it lu'is to bo 
detevmlned wbethw.' the potnas- Tocitod in tin; ebarg’o do dearly 
instigate to action. It is conttnidod bn' the fleTtnKic ibiat tboy 
do not. In nsy opiniou tlioy do. In uunuMt;ikahl<j language 
they tell the readers oi: the book io I'orin seci’et .socioties, fco tuko 
arms and to revolt against the GovornnKnit, '̂ I'liut is cloariy to 
my mind an instigation to iictiou, 'i’h<.Tci“orc I think tlio coiwic- 
tion is corrcct and Hhonld l)o conllriuud.

I attach no importance to the :u’gnnioni that ilso word ‘ abot 
section 121 niearus Konicthing less th;ui tliiit wtn’d as tisod in 
section 107 ol: the Indian i ’eual Cuth;, {’•jeetioii T i>t! tlic Code 
refutes that ai'gumont. K'or am I imprc.s. '̂cd by ibcj firgirinciit that 
the abetment meant by .section 121 nieauH iibntmmt ol; .some vvnr 
in progress. TUouu may be and nsiiully is in.siigation ol; rotwlliou 
boi’orc rebellion aelnally bctgin.s. Under tlse ia«' of thiM, connJiryj, 
instigation of that kind i.s ab(d,ting waging 'v?ar agfaijist the King.

J/j/tOffl ( lism m ed
H. ,K.

A F r . ] i i 'J i A T K  G I V I L ,

IhfH'G M.r> Jii/itCi; and 'Mr. J'/n-ii,','. Knhfhk

1(310 iLVBAiS'GO'WDA 11AJS'MANTiaOWJ)A I’A T l b  am* uxi'na:.-;
AM'Kf.i,A.KT.?, r. C I ! i: I'KJl I li; i Im'(U )VV !> A VUUAN( '0 'W1>A 

— ----- ---------  AND ASOTITKB (OKIUIJiA I. 1 )iU-KN ISAN [ l l . - l ’ iiiS.ivilN'T;','*'

JPs’aeUeB'-^CouiH' ÎnJici'cnl 'ĵ ii>i<:vi%s-''Vim)irrtyni}- <.:~'~ijyiî ir<miw 'uk<i lo ly
;■ pleader not mdhot'u-cd in tlmi hckaff’- ̂ Da-nc in U>rms ofcmipvo-

mm—DtiCi'co set tktul̂ .
In tlurftOTOse (y[ a KiiUi, a''oJnjiri'nii!,':!; v.;ii j>i'„!Sru|̂Mtl \viu*;l) was !>yilu)

; x l e f6 » f la n t s ! ’  p J e ju le r  who w a s  n o t  i u i i l i u i 'i f i f d  in  th.,l T l i u C u u r L
' ExU'aoiHlisnw-y Ai>pi\niio)i >‘m. 2i i< (•!'


