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v. Kgy®, and showing that the defendant having been victimised
by the plaintiffs unfair and improper conduct was tnable to
understand what he was doing. The District Judge’s finding as
to the defendant’s mental competence negatives any such
inference as the latter.

For these reasons, we must vary the decree of the District
Judge and award the claim as against defendant 1, who should
pay to the plaintiff half the costs throughout. We cannot pass
the usual order that costs shall follow the event, having
regard to the fact commented upon by the District Judge that
the plaintiff made a false case as to the consideration for the
promissory mnote on which the suit was brought. Cross-
objeetions stand dismissed.

Decyee varieds
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(1) (1859) 7 H. L. Cas, 750 ab p. 779.

APPELLATE CIVIL,

Before My, Justice Chandavarkar and My, Justice Knight.

DEU  Msep DADA GAVLI (oRrervsn Derexpavt No. 3), APPLicANT,
v SITARAM CHIMNAJI (oriciNaL Prarntirr), OrroNENT.*

Mamlatddrs Cowrts Act (Bombay Aot II of 1906), sec. 19, el (bYt—
Possessory sutt—Landlord and tenand—Trespasser dispossessing the tenant
during the duration of tenancy—Landlord suing to recover possession
within stz months from the determination of the lease. '

Oun the 5th June 1905, thé plaintiff let certain lands to defendants Nos, 1
-and 2. During the continuance of the tenancy defendant No. 3, a trespasser,
dispossessed defendonts Nos. 1 and 2 and gob into possession of the lands in

November 1905. The tenancy determined on the 6th June 1906. On the

#(ivil Application No, 168 of 1907,
$The Mamlatdars’ Courts Act (Bombay Act I of 190G), section 19, clause (8},

s1ang ag Lollows s

19, (1) On theslay fixed, or on any day to which the proceedings may have been
_ xdloumed, the Mémlatddr shall, subject to the provisions of section 16, proceed
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29tk Octoher, 1906, plaintiff filed a possessory suit in the Mémlapdéir's Court
againet the defendants Nos. 1--3 to recover possession of the lands. The
defendant No. 3 contended that her adverse possession having commenced more
than six moenths before the institution of the suit, the MAmlatdir had no
jurisdiction so far as the plaintiff's claim against her was concerned.

Held, that the plaintiff’s remedy having Ueen to bring his suit under
clanse () of seetion 19 of the Mimlabddirs’ Courts Act (Bombay "Aet IT of
1908), on the expiry of the temancy, the faet that o trespasser got into
possession during the continuance of the tenancy, but move than six months
before its determination, did not oust the Mamlatddr's jurizdietion.

Per ClLANDAVAREAR, J—The Mamlatdirs’ Courts Act (Bombay Act II of
1906) i a remedisl measure and must be liberally construed so asg to advance
the remedy.

ArpricaTION under section 622 of the Civil Procedure Code
(Act XIV of 1882), against the decision of L. B. Goge,
Mamlatddr of Niphdd.

Suit to recover possession of certain lands, under the pro-
visions of the Mémlatddrs’ Courts Act (Bombay Act II of 1906).

The plaintiff let the lands to Punja and Sakharam (defendants
Nos. 1 and 2) on the §th June 1905, During the continuanee
of the tenancy, Punja and Sakharam were dispossessed by
Deu (defendant No. 3), who went into possession of the lands in
November 1805. The tenancy terminated on the 6th June 1908,

to hear all the evidence that is then and there hefore him, and to try the following
issues, namely o >

* ¥ # i # i %

() If the plaintiff avers that he is entitled to possession of any property or
restoration of any nse by reason of determivation of any tenure or other right of
the defendant in respect thereof :—

(1) Whether the defendant is in possession of the property or in the enjoyment
of the use by a right derived from the plaintiff or from any person through whom
he claims.

(2) Whether snch right has determined at ony time witbin six months before
the suit was filed,

(8) Whether the defendant is other than a person who has been a former
owner or part owner within a period of twelve yeavs before the iustitution of the
suit of the property or use claimed, and other than the lega' representative of
such former owner or part owner .

Yy
Srragawm,
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_1or. The plaintiff filed this suit against defendants Nos, 1-—3 on
Dy Dapa  the 20th Oetober 1906. )
Gavit
b Defendant No. 8 contended that her adverse possession having
Srrarim.

commenced in November 1905, that is, more than six months
before the suit was brought, she was nob amenable to the
jurisdiction of the Mdmlatddrs’ Courts.

The Mémlatddr awarded the plaintiff’s claim against all the
defendants. His reasons were as follows:—

The chief contention of defendant No. 8 is that sho dispossessed defendants
Nos. 1 and 2in November 1905, and her adversc possession against the
plaintiff commenced from that time, The dispossession of defendants Nos. 1
and 2 touk place during the eurrency of the lease. Plaintiff could not have-
proceeded in the mabter until the espiration of the lease. This view is
supported by I. L. B.18 Bom. 216. It is clearly laid down in I T R. 20
Bom. 260, that the landlord cannot proceed against a trespasser for having
ousted a tenant during the period of the tenure. The present case is on all
fours with the above quoted case when the tenant (defendant No. 1) informed
the plaintiff that he was dispossessed ho replied that the defendants should
ingtitute o suit. In these eircumstances the adverse possession of defendant
No. 3 against the plaintiff commenced from the termination of the lense, vix,,
from 6th May 1906, .

The defendant No. 8 applied to the Collector of Nésik, under
section 28 of the Mdmlatddrs’ Courts Act, 1908, but he declined
_to revise the Mdmlatd4r’y decision.
Defendant No. 8 then applied to the High Court.
R, R. Desag, for the applicant.
P. D, Blide, for the opponent.

CHANDAVARKAR, J,:—The suit was brought in the Mdmlatddr’s
Court under clause (8) of section 19 of the Mamlatdirs® Act.
According to the finding of the Mdmlatddr the tenancy of
defendants 1 and 2, which had commenced on the 5th June 1905,
expired on the Bth June 1906 ; and the suit baving been filed
within six months from the latter date, the Mamlatddr has
Jjurisdiction to talke cognizance of it, so far a¢ the cause of action
affecting defendants 1 and 2, the tenants of the plaintiff, was
"concerned. But it is contended before us, as it was before the
Mémlatdar, tHat he had no jurisdiction to try the snit, so far as
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it affected defendant No. 3. Now, the Mamlabtddr has found
that defendant No. 3 has Leen in possession of the land since
November 1905. That defendant having gone into possession
durt;y the continuance of defendants 1 and 2’s tenancy, the
plaintiff could not have sued in the M4mlatdar’s Court to oust
her: Gomae v. Narsingrae®, Dofendants 1 and 2 could have
sued, but if they were unwilling, the plaintiff according to the
decision just cited had no alternative but to wait until the
tenancy expired. Under these circumstances the law must be
construel so as to prejudice no party situated as the plaintift in
the present case is, The Mémlatddrs’ Act is a remedial measure
and must be liberally construed so as to advance the remedy.
And we think in a case of this kind the plaintiff’s remedy being
to bring his suit under clauze (5) of section 19 on the expiry of
the tenaucy, the fact that a trespasser (which defendant No. 3
must for the purposes of this case be held to be) got into
possession daring the conbinunance of the tenancy, but more than
six months hefore ity determination is not suffieient to oust the
Mamlatdar's jurisdiction, The trespass was on the tenancy and
must stand or fall with ik, because the plaintiff’ could nobt have
assailed ib in the Mémlatddr’s Court so long as the tenancy was
in foree nnd it must be held on a proper construction of the
object and policy of the Mimlatdars’ Act, that a trespasser like
defendant No. 8 cannot defeat the right of the landlord to
recover immediate possession of the land on the determination
of defendants Nos. 1 and 2’s tenuncy by resorting to the
‘summary remedy given by the Act, The rule is discharged
with eorts,

Rule discharged.

R, R
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