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would have been possible for the Legislature to legistate so that
the Act should apply to cases where a reference is made after
proceedings have been taken, but it is clear that they did not do
so when they framed. the Arbitration Act of 188).  Seetion 19
seems bo me perfectly clear. Tt says:

“Whero any Davky o a submission fo which this Aet applies or any porson
dlaiming undey hi, conumences any logal proecedings ” &e,

Therefore, such a person must he aparty to a submission hefore
the commencement of the proceedings,  In this ease it is admitted
that the submission was made after the proceedings commenced,
and, therefore, it is nob competent for any party to apply under
seetion 19 to stay the proceedings,

Attorneys for the applicants @ Messis, Jomshedji, Bustomgi and
Devidas.

Attorneys for the opponents : Messrs. Matubhai, Jamietran and
Mada.
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Costs—Guardion ud Llem of o Donubéc—Lersoned lahility of guardien to
Py costs inewrred by wnnecessary appenl,

The guardisn ad Ziten appointed by the Court wsually webs his costs oub of
the estate of the defendunt whom he represints if he docs web recovor thom
from the i)]:xintif}', but when a guardinu ed fiden takes 16 upon hingelf 4o
appeal aguinst o docree, Lo puls himsell in the position of u nuxt friend
initisting  procecdings, and mo longer is in e position of a pusdve
guardian ad litem.
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Tuis was an application arising out of an appeal filed by -the
guardian ad litew of a lunatic against a decision of Mr. Justice
Macleod. The appeal was dismissed and the respondent awarded
his costs out of the estate of the lunatie, the question of the
costs of the appellant being reserved, The present application
was made by the guardian to have his costs paid out of the

“estate, ‘

Pudshalk appeared for the applicant.

Joshy appeared for the committee of the property of the
lunatic, and submitted himself to the order of the Court.

Scorr, C. J.—'This is an application on behalf of the guardian
wd litem of the defendant in this suit who is an adjudged lunatie,
for an order allowing himn to have his costs of an appeal filed by
himn in the suit out of the estate of the lunatic.

The suit was originally filed by the plaintiff against. the
defendant upon a mortgage and deed of further charge and in
consequence of the defendant’s state of mind the present appli-
cant was appointed his guardian ad.Zifem. The prineipal defence
raised in the suit was that the defendant on the dates of the
execution of the documents sued on was of unsound mind and that
therefore he was not liable for the amount advanced by the plaint-
ift on those oceasions. The suit was heard before Mr. Justice
Macleod at great length and that learned Judge delivered a very
carcful judgment. The suit was dismissed but the guardian «d
litem was allowed his costs out of the estate, He was not sabis«
fied, however, with the decision and filed an appeal against it
The appeal was argued before us and turned entirvely upon the
facts of the case and was dismissed. Shortly after the appeal had
been filed, committees of the person and property of the defend-
ant were appointed. The committee of the property is on this
application represented by counsel, ;

Tt is a fact, although our judgment will not be influenced by
that fact, that the applicant was personally interested in defeating
the claim of the plaintiff, because he is the brother of the defend-
ant and i the event of the defendant’s death will succeed to &
portion of his property under the Parsi Law. The guardian ad

Litem apvointed bv the Court usually gets his costs oub of the
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estate of the defendant whom he vopresents if he does not recover
them from the plaintiff; but when the guardian ad item takes
upon himsclf to appeal againgta deeree passed against the lunatic,
whom he represents, he pubs himsell in the position of a next
friend initiating proceedings, and no longer is in the pogition of
a passive guavdian ad lifem.

Now the rule is thab if proceedings institubed by the next
friend arc unnecessary or improper, and the next friend might,
with reasonable care, have known thew to be so, he must pay the
costs personally.  See Simpson on Infants, (2nd. Bdn.), p. 484,
The same rule lLas been laid down with regaed to  trustecs who
take upon themselves to appeal against the deeivion of the Court.
In ve Walters @ the Court of Appeal in England refused to allow
trustees their costy of the appeal oub of » fund and ordered them
to pay the costs. Bowen, L. J., said that in his opinion when there
was an unsuccessful appeal relating to a fund, the appellant ought
to be ordered to pay the costs ; otherwise there would be a pres
minm upon unsuceessful appeals, Iy, T J,, concurred and said :

“!Phe trustoss were sufliclontly protected by the orler of the Court
below, and there was no ground for thelr eoming Lo this Uourk”

Similarly in Bz parte Bussell @, 8iv George Jossel sald

tdn the County Courb the trastees wight fairly sy, ¢ Wo waub o declion
abont the seftlement,” but, having had a decision, iU they chooss Lo appead,
they must take the conserjuences,”

They were ordered personally to pay the costs of the appeals

Here, however, it is said that the guardion ad fitew filed this
appeal by the advice of his solicitor and evwnsel.  That, however,
iy no reason for asking the Court to lessen the Innatic’s funds by
an order for payment of his costs in the unsuccesstul appeal.

In In ¢ Beddve, Dowaes v, Cotdwne © Lindley, Lo J., suid s

“But a trustes who, without the sunetion of the Conrl, sonuicnces s
tetion or defonds an sotion wasuceossfully, does 90 af his vwn visk wy rogards
the costs, even if ho aets o Counsel’s opinton; and when the trusteo seoks
to obtain such copts owk of his trust eosbate, ho ought nob to he allewed o

(1) (1500 84 80 F, B6ds ) (1882) 10 Clu £, b8y at . 602,
(3) 518087 1 Ul BIT ub e 587
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charge them against his eosfui gue frust unless under very oxceptional cive
cumstances, If, indeed, the Judge comes to the conclusion that he would
have authorized the netion or defence had he been applied to, he might, in
the exercise of his disoretion, allow the costs ineurred by the trustee oub of
the estate ; but I cannot imagine any other circumstances under which the
costs of an unauthorized aud unsuceessful action brought or defended by a
trustee could be properly thrown ou the estate. Now, if in this case the
trastee had applied Dby an oviginating summens for leave to defend the
action ab tho expense of the estate, I cannot supposs that any Judge would
have authorized him to do so. Consequently, I should not mysell huve
allowed these costs out of the estate.”

Now, if the guardian ad lifew in the present case had been in
serious doubt as to whether he ought not to file the appeal, he
could have adopted the course, which was in fact adopted a month
later, of obtaining an order of the Court for the appointment of a
committes of the property. That committee could then have
applied to the Court for advice as to whether an appeal should be
filed or not; and the guardian ad /litem could bave filed the
appeal, if the Court thought it was a proper case, with the sanc-
tion of the committee of the property. We do not think, how-
ever, that this is a ease in which the Court could have sance
tioned the appeal, for the appeal had nothing to recommend it,
The guardian ad lifem having chosen upon his own responsibility
to file this appeal, must take the consequences to the extent of
having to bear the costs of the appeal incurred by his authority.

We are not asked on behalf of the lunatic to throw the
costs of the successful respondent upon the guardian ad Iifem :
so with fegard to them, we make no order.

We retuse the application.

The applicant must pay the costs of the committee of the pros

perby on thig application, _
Application refuséd.
Attorneys for the guardian: Messrs, Jehangir, Guiabbhoy §
Billimoria. .
Atborneys for the committee: Messrs. Ardeshir, Ilormasfi,
Dinslaw § Co.
KX, MCI. I‘I, .
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