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validly issued under section 8;7. That being so, the Magistrate
was, I think, wrong in acquitting the accused on the sole ground
that the premises did not appear to the Magistrate to be in such
a condition as to justify the issue of a notice under the section.
Tt is admitted before us now that the Municipal Commissioner’s
order has not been complied with, I am, therefore, of opinion
that the acquittal should be set aside and that the respondent
should be convicted under section 471 of the Act. But, in the
circumstances of the case a nominal fine of one rupec will, I
hope, be enough, '

KxniguT, J.-—I concur.
Appeal allowed.

APPLLLATE CIVIL.

Before My, Justico Clandavarkar and My, Juslice Knight.

SAKHARAM HART avp ormurs (ORIGINAL DEFENDANTS), APPELLANTS, 9.

LAXMIPRIYA TIRTHA SWAMI (orieiNaL Pramnerr), Responpuynr.s

Limitation Act (XV of 1877), S2h. 1T, Arts. 131, 63—~Cash allowanee~
Dastili—drrears of cash allowancs, suit to recover.

The plaintiff, the manager of the temple of; Shri Laxmi Narayan Dev ob
Hulekal, sued to recover from the defendants, the manageys of the temple’of Shree
Madbukeshwar ab Banawiisi, o sum of Rs 96 as avreavs of a eashallowance
{tastil) which the former was cntitled to receive from the property of the latter.
The defendants admitted the title of the plaintiff to the allowance but pleaded
limitation as to the arrears for two out of the six years. The lower Courts
applied Article 181 of the Limitation Act, 1877, and allowed thoe whole of the
claim., On appeal.

Held, that the claim was properly allowed.

. A cash allowance of the nature.as in the prosent ease is, aecording to Hindu
law, nibandhe or immoveable property; where it is anunually payable, the
right to payment gives to the person cntitled a periodically recurring right as
against the person liable to pay. The right to any amount which has become
payable stands as to such person on the same footing as the aggregate of rights
to amounts which are to become payable and which have become actnally due..

# Second Appeal No, 5905 of 1903,

349

1810,
LMPEROR
Vs
Raga
BAHADUR
SHIVIAL
MOTINAY,

1910,

January 20,



BARmARAM
Han
,ul
LaxnMIPRIZA
Trrrra
Bwamr,

THE INDIAN LAW REPORTS. [VOi, XXXIV,

But whexe there are more than one person entitled to the paywent us co-sharep
and the puyment is made to one of them Ly the persan liable to puy, the co-
sharor receiving the stnount holds it, minus bis share, on behalf of the rest as
money had and recoived for thoir nso, though as to him with reference to the
agarvegate of rights, it is aibandhe or immoveable proporty, in the nature of 4
periodically reowrring right.

Tho important question is who is the porson sned and what is 1 thal is swed
for? If what is sued for is the establishment of a title to the right itscld,
then Article 131 applies, whether the defendant is the person originally liable to
pay or is a co-sharer who hus zeocived paymont from that person. If, on the
other hiand, what ig sued for is the amount of arrewrs, which las hecome
actually payable to the plaintiff, then theve is a distinchion between the person
originally lable to pay and a co-sharer of tlie plaintilf, who has w ctually raceived
pryment from that person.  Axbiolo 131 applics in that eass to the person origin-
ally Hable fo pay and Article 62 applics to the co-shurer whe has rocoived the
payrent.

Srconp appeal from the deeision of D. 5. Supre, Fivst Class
Subordinabe Judge, A. P.,'ut Kdrwir, confirming the decree passed
by R. R. Sanc, Subordinate Judge of Sirsi.

* Suib to recover arrears of a cash allowance ealled fasti,

The plaintiff was the manager of a temple called the Vyasraja
Matha at Hulekal. The temple was in reecipt of a cash allowance
every year from the defendants who were the managers of the
temple of Shree Madhukoshwar ab Banawdisi,

The elaim was for arrcars which bad acerued duc during the
six years preceding the suit,

The defendants admitted the plaintitt’s right to veceive the
allowance ; bub they claimed that his right to two years vut of
the six was burred by Hmitation.

The Court of first insbance held that Arbicle 191 of the Limitae
tion Act, 1877, applied to the case, and deerced the plaintiff’s
claim in full.  His reasons were as followy ¢

Tho plaintifi’s right to reveivo this annunl payient is ackuowledgod Ly the
defondants to be an alrendy established uno, since tiue inmemorial, It is thero-
fore nob at all necemsary for the plaintiff to hring o suit for the stablishment
thorcof. 8o, ho can, in o suib like the proeseut, recover arvears that fell duw
within bwelve years before this suit (vide Chhagunlal v. Bapubhai, T 1o . 6
Bom, 68, followed in 1. L. B, 16 AlL 180)%
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It is however contended *by Mr. Jede for the defendants that this suit is
governed by Artiole 62 of the Limitation Act. But L think that Lis coniention
cannot prevail, For, Article 62 applies to the case of a person, suing for his
co-sharer who has received the whole amount from the person primarily bound
to pay ; whereas Article 131 applies to the case of a hakdar (£.¢., porson entitled
to some allowance) suing the person primarily bound to pay lim the whole Zak
{vide Starling’s Indian Limitation Act, 4th Edition, page 285). In the present
oase, it is not alleged by the defendants that they and the plaintiffarc co-sharers
and that as such, they bave received the amount of plaintiff’s share for plaintift’s
use, from a third person primarily liable to pay. According to plaintifi’s
allegation in the plaint, the temple property being primarily liable for the pay-
ment, the managers of the temples for the time being are the persons primarily
liable to pay the amount to him, These allegations were nobiiraversed by tho
_defendants although defendant No. 1, who is the principal manager, was exa-
mined on oath (exhibit 11).

Again, according to Article 62, the period of limitation is to be counted from
the date when the money is received by the defendants for plaintiff’s use. It iy
neither alleged nor proved by the defendants that the money payable to plaintiff

was ab any time received by them from some third person for the plaintifi’s use,

On the contrary they have distinetly stated in paragraph 3of their written
statement (exhibit 5) that in their aceonnt, the year iy computed from the 1st
of August to the 3lst of July of the following year ; and that the sum payalle
to plaintiff for any particular year falls due, after the close of that year. o
according to them, the cause of action isto arise in the month of August of
each year. This is quite inconsistent with the theory that Article 62 applies to
this suit. I am therefore of opinion that this suit is governed by Asticle 131
of the Limitation Aet.

On appeal, this decree was confirmed.

The defendants appealed to the High Cout.
K. H. Kelkar, for the appellant.
The respondents did not appear.

CHANDAVARKAR, J.:=In the suit out of which this second
appeal arises, the respondent before us as plaintiff sought, as
manager of the temple of Shri Laxmi Narayan Dev abt Hulekal,
to recover the arrears for six years of a cash allowance (fastif)
due to the temple from year to year from the temple of Shree
Madhukeshvar at Banavési, of which the present appellants are
managers. ‘

The appellants admitted the title of the respondent to the

allowance but pleaded limitation as to the arrears for two out of

the six years,
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The Subordinate Judge, who heard the suit, held that the perind
of twelve years under Article 131 of the Limitation Act applied
to the claim for arrears and allowed the whole of the claim,
The Subordinate Judge, First Class, who heard the appeal from
the original decree, has confirmed if.

On this second appeal it is argued, on the authority of
Chamanlal v. Bapublai®, Raofi v. Bala®, Rathne Mudaliar v.
Pirwvenkata Chariar®, that the claim to the arrvearyis ag for
money had and received, to which Article 62 of the Limitation
Act XV of 1877 applies.

A eash allowance of the nature, such as we have in the present
case, 1s, according to Hindu Law, aibandle or immoveable
property. Where it is annually payable, the right to payment
gives to the person cubitled a periodically rvecurring right as
against the person liable to pay. Theright to any amount which
has become payable stands as to such porson on the same footing
as the aggregate of rights to amounts which are to become
payable and also those whieh have beecome actually due, But
where there are more than one person entitled to the payment
ag co-sharers and the payment is made to one of them by the
pergon liable to pay, the co-sharer receiving the amount holds it,
minus his share, on behalf of the rest as money had and reecived
for their use, though as to him with refurence to the aggrogate
of rights, it is wibandha or immoveable property, in the nature
of a periodically recurring vight. Mhis is the law clearly
established by the decisions of this Court.  In Harnukhganri v.
Hurisukhprasad®, it was held that Article 182 of Act IX of 1871
(which is the same ag Article 131 of Act XV of 1877) applied
to a suit brought by a delder against the person originally
liable to pay the dab and not to a suit brought by a co-sharer
in the kak against another co-sharer who has received from
the person originally liable the whole amount. The same
principle was adopted in  Deswi Menekial Amratlal v. Desai
Shivial Bhogilal® and Dulabk Valyji v. Bawsidhorrai®, In

(U (1897) 22 Bow. 669, () (1883) 7 Bom, 101,
2) (1890).15 Bom, 135 ub p. 140, 3} (1884) 8 Bom, 420,
@) (1899} 22 Mad. 2651, ) (1881 9 Bom, 111,
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Ragjs v. Bala®@ it was held that a suit Dby one co-sharer

to establish a title to a periodically recurring right as against-

another co-sharer fell, for the purposes of limitation, under
Article 131 of Act XV of 1877, whereas a suit by the
some co-sharer against the other for arrears of the amount
received by the latter and payable, in virtue of his share to the
former, fell under Article 62, The decision of this Court in
Chamanlal v. Bapubhai® only reaffirms that principle. The
important question in all these cases is who is the person sued and
what is it that is sued for? If whatis sued for is the establishment
of a title to the right itself, then Article 181 applies, whether the
defendant is the person originally liable to pay or isaco-shaver who
has received payment from that person. If, on the other hand,
what is sued for is an amount of arrvears, which has become
actually payable to the plaintiff, then there is a distinetion
between the person originally liable to pay and a co-sharer of
the plaintiff, who has actually received payment from that
person. Article 181 applies in that ease to the person originally
liable to pay and Article 62 applies to the co-sharer who has
reeelved the payment. The present“suit is of the former
character and has been rightly held by the lower Court to be
governed by Article 1831. The decree must, therefore,_'be COn=
firmed.

Deeree confirmed.
R. R,

(1) (1890) 15 Bom, 135, 2) (1897) 22 Bom. 669,
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