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it happens to be worked by the same power which it was
proposed to employ in the permitted factory. We arve, thevefore, -
of opinion that the acquittal should be set aside, and that the
respondent should be convieted of the offence charged. Ile has
undertaken, through his Counsel, not to work the flour 1nill

beyond to~day, without permission under seetion 890, and in

these cireumstanees we think that a nominal fine of e rupee
will be suflicient,
Appeal allowed.

APPELLATE CRIMINAL.

Before My, Justice Batchelor and M Justice Kanight.
BMPEROL o RAJA BAMADUR SHIVLAL MOTILAL®

City of Bombay Muricipal Aet (Bowmbay Aet TXL of 1888), sestion 877
Manieipul Commissioner— Neglectod premises—Notice I pemove nuisauce
—Mugistrate's diseretion.

The aceused was served with a notice of vequisition under seation 377 of tho
Oty of Bombuy Munieipal Act, 1838, voquiving him to vomovyoe filtly, rubbish,
Tieaps of enfehere and stalile refuso from a Livgy plece of vaeant tand belonging
to him, e failed to ecomply with the requisition, and a proseeution was
ingtituted against hine The Magisteate viewad the premises ; and having so
viewed thewn, bub without hewring any evidenee, sequit€ed the aceused, as the
premises did nob appear to Iim to he in a [thy condition -

# Crimingl Appead No, 4ol of 1080,

1 Bection $77 runs fhag e

(1) - I£ 16 abiad) appear Lo the Comnpissonar that any premdses are overyrawn with
rank and noisome visitation o1 wve vtherwin iu o unwholesoue op filthy eondition
ory hy reason of their not being properly cuelosed, are resortind to by the publie for
parposes of nature, or are otherwise w nuwisms to the neighbouring inhabitancs,
the Commivsioner way, by writben nolive, veguive the owner or oceupicr of such
promisos to eleanse, clear or excloso the swme, op, with Lhe approvel of the stunding
committee, may vequive him to tuko sueb other order with the sune ws the Commis-
siongr thinks necossaly s ‘

“{2) Provided that, n so far as the wnwholugome or filihy condition of such
prewises ox such nnisance as shovomentioned s eaused by the diseharge from or by
any defect in the wunicipsl diaing or applisnees conneetod therewitly it shall e
ncnnticnt on the Commissioner Lo clesnse sueh premises,
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Held, that the premises having appeared to the Commissioner in a filthy
oondition, the notice was validly issued under section 377 of the City of
Bombay Municipal Act, 1838; and that there having been a non-compliance
with the notice, the offence was complete.

Held, further, that the Maglstrate was wrong in acquitting the accused on
the sole ground that the premises did not appear to him to be in such a condi-
tion ag to justify the issue of a notice undler seotion 377.

Section 377 of the City of Bombay Municipal Act, 1888, enacts that the only
eondition precedent to the valid issne of a requisition is that it shall appear—
not to the Magistrate but—to the Commissioner that the premises are in the
condition specified in the seetion.

CRrIMINAL appeal by the Government of Bombay, from the
order of acquittal passed by P. H. Dastur, Second Presidency
Magistrate of Bombay,

The Municipal Commissioner of the City of Bombay issued a
notice under section 377 of the City of Bombay Municipal Act,
1888, calling upon the accused Rajs Bahadur Shivial Motilal
to remove the filth, rubbish, heaps of cwichere and stable refuse
from a large piece of vacant land belonging to him.

The accused failed to comply with the requisition, He was
therefore prosecuted,

The Magistrate heard the complainant, recorded the accused’s
plea of not guilty, and postponed the further hearing as he was
desirous of personally viewing the premises. The Magistrate
did so: and on the next day of hearing, without hearing any
evidence, acquitted the accused, remarking: ¢ The heap was
seen by me and it is nob eutehera but only earth.”

As o matter of fact, however, though the accumulation of the
rubbish in question had outwardly the appearance of an undu-
lating mound of earth of varying height extending for above
thirty yards along the length of the western side of the vacant
land, it was found on inspection by the Municipality to. be
nothing less than a heap of house and stable refuse in all stages
of decomposition and that there were at least eighty cart-loads
of such refuse in the said heap. The evidence of these facts was
available to the complainant at the hearing and the Magistrate
was also informed of it.

The Public Prosecutor ;ppealed to the High Court against the -

order of acquittal. ‘
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Strangman, Advocate General, with Nickolson, Public Proses
eutor, for the Crown.

Setalvad, with Bhaishankar, Kanga and Girdharlad, for the
accused.

Barcnrror, J.:—The respondent here was sorved with g
notice or requisition under section 377 of the Bombay Municipal
Act TIT of 1888, vequiring lim to remove tilth, rubbish, heaps
of cutehera and stable reluse from a largo piece of vaeant land
belonging to him. The requisition was not complied with and
a prosecubion was instibuted in the Court of the Presidency
Magistrate, The learned Magistrate, on the 25th of May, ad-
journed the case so that he himself might view the premises in
question, and baving so viewed them, bub withount hearing any
evidence, acquitted the respondent, recording his veason for
that acquittal in these words: “The heap was scen by e
and it is nob entehere bub only earth.,” On this appeal it is
vepresented to us by the Advoeate General, on behalf of the
Municipal Commissioner, that though the aceumulation of the
rubbish in question had oubtwardly the appearance of an undu-
lating mound of earth of varying height extending for about
80 yards along of the western side of the vacant land, it was
found, on inspection by the Tealth Departiment to be nothing
less than a heap of house and stable vefuse in all stages of
decomposition and thab there were at least cighty cart-loads of
such yefuse in the said heap, that evidence of these facts was
available and that the learned Magistrate was so informed.
Bubt however that may bhe, the respondent’s aequittal cannof
be sustained. The learned Magistrate, T think, has somcwhat
misread scetion 377 of tho Muuicipal Act. Ile has read it as
if it enacted thab cerbain eonsequences should ensue when the
premises appeared to the Magistyate to be in o filthy condition,
But that is not so. Ay T understand the section, it enacts that
the only eonditivn precedent to the valid issue of a requisition
ig thab it shall appear, not to the Magistrate, hut to the Com-
missioner, that the premises ave in such a condition. It is not
denied here that these premises did appear to the Commissioner
to be in the condition specified; and the notice was, therefore,
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validly issued under section 8;7. That being so, the Magistrate
was, I think, wrong in acquitting the accused on the sole ground
that the premises did not appear to the Magistrate to be in such
a condition as to justify the issue of a notice under the section.
Tt is admitted before us now that the Municipal Commissioner’s
order has not been complied with, I am, therefore, of opinion
that the acquittal should be set aside and that the respondent
should be convicted under section 471 of the Act. But, in the
circumstances of the case a nominal fine of one rupec will, I
hope, be enough, '

KxniguT, J.-—I concur.
Appeal allowed.

APPLLLATE CIVIL.

Before My, Justico Clandavarkar and My, Juslice Knight.

SAKHARAM HART avp ormurs (ORIGINAL DEFENDANTS), APPELLANTS, 9.

LAXMIPRIYA TIRTHA SWAMI (orieiNaL Pramnerr), Responpuynr.s

Limitation Act (XV of 1877), S2h. 1T, Arts. 131, 63—~Cash allowanee~
Dastili—drrears of cash allowancs, suit to recover.

The plaintiff, the manager of the temple of; Shri Laxmi Narayan Dev ob
Hulekal, sued to recover from the defendants, the manageys of the temple’of Shree
Madbukeshwar ab Banawiisi, o sum of Rs 96 as avreavs of a eashallowance
{tastil) which the former was cntitled to receive from the property of the latter.
The defendants admitted the title of the plaintiff to the allowance but pleaded
limitation as to the arrears for two out of the six years. The lower Courts
applied Article 181 of the Limitation Act, 1877, and allowed thoe whole of the
claim., On appeal.

Held, that the claim was properly allowed.

. A cash allowance of the nature.as in the prosent ease is, aecording to Hindu
law, nibandhe or immoveable property; where it is anunually payable, the
right to payment gives to the person cntitled a periodically recurring right as
against the person liable to pay. The right to any amount which has become
payable stands as to such person on the same footing as the aggregate of rights
to amounts which are to become payable and which have become actnally due..

# Second Appeal No, 5905 of 1903,
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