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1910 M. B. Chanlal, Government Pleader, for the Crown.
Ewrrgor Qadyil, with D. B. Patwardhan, for the accused.
Bu ‘
ng:f:Nlego Per Cuniam :—We think that we ought not to interfere with
AMTRAO. -

this acquittal, and that the Magistrate was right in declining to
conviet the accused under seetion 43 () of the Bombay A'blkidri
Act 'V of 1878. The fact was that the neeused’s possession of
this cocaine was altogether illegal, and, in these circumstances, it
scems to us that section 43 (§) docs nobt apply. That section
seems to contemplate rather the case of a person who isin lawful
possession of cocaine at one place, but is by law forbidden to
remove it either partly or wholly to another place. Here tho
offence comsisted not in moving the cocaine from one place to
another, but in the unauthorised posscssion of it ab any place
in contravention of the Aet. The appeal, theveforo, must be
. dismissed.

Appeal disndssed,

Re Ry
APPELLATE CRIMINAL.
Before My, Justive Dutehelor and My, Justice Knight.
1910, EMPEROR o, MULYL DAMODARDAS®
iuﬂﬁf‘{_gj City of Bombay Manicipal Aet (Bom. Aot TIT of 1888, scobion (00—

Fuctory—Menicipul Commissloner, permissivie gf— Unauthorised fuctory.

Tho aceused obtained the Munieipal Conmuissioner’s poeission (seetion 890 (1)
of the CityZof Bumbuy Municipal Acl, 1888), to ostablish o band-lpom factory
worked by an oil jengine : but by menny of this oil engine he also eatablished a
flonz mill—without any permission, The wweuzed was, therefore, chargoed with
tho offence under seotion 390 (1) of the Act 1

Held, that, the acensed was guilty of a tochmical offeneo undor section §90 (1)
of the City of Bombays Municipal Aot, 1888 : for althongh thn acensed had lewve
to ostoblish'ithe hand-loom factory, he had no lewve Lo establish the llour mill
factory, whish was not the less another and a sepurate factory boeause if
happened to be worked by the saiao power which i was proposed to ewploy in
the permitted factory.

# Criwinal Appeal No, 453 of 1007,
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APPEAL by the Government of Bombay from an order of
aequittal passed by P. H. Dastur, Second Presidency Magistrate
of Bombay.

Mulji Damodardas obtained from the Municipal Commissioner
of the City of Bombay a permission, under section 890 (1) of the
City of Bombay Municipal Act, 1888, for the establishment of a
hand-loom factory to be worked by an oil engine,

It appeared that Mulji (accused) instead of using the oil
engine solely for the purpose of working a hand-loom factory
used it also for the purpose of working a flour mill,

The accused was under these circumstances tried for an offence
under section 390 (1) ; but the Magistrate acquitted him,

The Puablic Prosecutor appealed to the High Court from the

order of acquittal.

Strangman, Advocate General, with. Z. F. Nvckolson, Public
Prosecutor for the Crown.

Inverarity, with 1'. B. Desai, for the accused,

PER Curray ~-The respondent here was charged before the
Presidency Magistrate, with having committed an offence under
section 390 (1) of the Bombay Municipal Act III of 1888. He
was acquitted by the Magistrate, and the Government of Bombay
appeals against that acquittal,

Seetion 390 (1) lays down that—

% No person shall newly eslablish in any premises any fastory, worlshop or
workplace in which it is intended that steam, water “or other mechanical
power shall be employed, without tho previous’ writien permission of the
(ommissionor.” ' ‘

The accused obtained the Municipal Commissioner’s permise
sion to establish a hand-loom factory, worked by an oil engine,
Bub by means of this oil-engine the accused has also established
a flonr mill. - It seems to us quite clear that he is guilty of a
technical offence under section 890. The mechanical power or
foree is to be distinguished from the factory. Andhere, although
the respondent had leave to establish the hand-loom factory, he
had no leave to establish the flonr mill factory, which, in our
opinion, is not the less another and a separate factory because
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it happens to be worked by the same power which it was
proposed to employ in the permitted factory. We arve, thevefore, -
of opinion that the acquittal should be set aside, and that the
respondent should be convieted of the offence charged. Ile has
undertaken, through his Counsel, not to work the flour 1nill

beyond to~day, without permission under seetion 890, and in

these cireumstanees we think that a nominal fine of e rupee
will be suflicient,
Appeal allowed.

APPELLATE CRIMINAL.

Before My, Justice Batchelor and M Justice Kanight.
BMPEROL o RAJA BAMADUR SHIVLAL MOTILAL®

City of Bombay Muricipal Aet (Bowmbay Aet TXL of 1888), sestion 877
Manieipul Commissioner— Neglectod premises—Notice I pemove nuisauce
—Mugistrate's diseretion.

The aceused was served with a notice of vequisition under seation 377 of tho
Oty of Bombuy Munieipal Act, 1838, voquiving him to vomovyoe filtly, rubbish,
Tieaps of enfehere and stalile refuso from a Livgy plece of vaeant tand belonging
to him, e failed to ecomply with the requisition, and a proseeution was
ingtituted against hine The Magisteate viewad the premises ; and having so
viewed thewn, bub without hewring any evidenee, sequit€ed the aceused, as the
premises did nob appear to Iim to he in a [thy condition -

# Crimingl Appead No, 4ol of 1080,

1 Bection $77 runs fhag e

(1) - I£ 16 abiad) appear Lo the Comnpissonar that any premdses are overyrawn with
rank and noisome visitation o1 wve vtherwin iu o unwholesoue op filthy eondition
ory hy reason of their not being properly cuelosed, are resortind to by the publie for
parposes of nature, or are otherwise w nuwisms to the neighbouring inhabitancs,
the Commivsioner way, by writben nolive, veguive the owner or oceupicr of such
promisos to eleanse, clear or excloso the swme, op, with Lhe approvel of the stunding
committee, may vequive him to tuko sueb other order with the sune ws the Commis-
siongr thinks necossaly s ‘

“{2) Provided that, n so far as the wnwholugome or filihy condition of such
prewises ox such nnisance as shovomentioned s eaused by the diseharge from or by
any defect in the wunicipsl diaing or applisnees conneetod therewitly it shall e
ncnnticnt on the Commissioner Lo clesnse sueh premises,



